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IN THE SUPREME COURT OF THE STATE OF IDAHO 
KERRY STEPHEN THOMAS, 
Petitioner-Appellant, 
vs. 
STATE OF IDAHO, 
Respondent. 
Supreme Court Case No. 44115 
CLERK'S RECORD ON APPEAL 
Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada. 
HONORABLE SAMUEL A. HOAGLAND 
STATE APPELLATE PUBLIC DEFENDER 
ATTORNEY FOR APPELLANT 
BOISE, IDAHO 
LAWRENCE G. WASDEN 




In the Supreme Court of the State of Idaho 
KERRY STEPHEN THOMAS. 
Petitioner-Appellant. 
v. 




) ·ORDER TAKING JUDICIAL NOTICE 
) 
) Supreme Court Docket No. 44115-2016 




A Clerk's Record and Reporter's Transcripts were filed with this Court in the underlying 
criminal cases filed in appeal Nos. 36947 (hard copy) and 39374 (electronic) • .S'tate v. Thomas (Ada 
County No. CR-2009-4448). Furthermore, this NOTICE OF APPEAL requests preparation of 
additional portions of the Reporter's Transcripts contained in Ada County No. CR-2009-4448; 
therefore, 
IT HEREBY IS ORDERED that this Court SHALL TAKE JUDICIAL NOTICE of the Clerk's 
Records and Reporter's Transcripts filed with this Court in related appeal Nos. 36947 (hard copy) and 
39374 (electronic). State v. Thomas (Ada County No. CR-2009-4448). 
IT FURTHER JS ORDERED that the District Court Clerk shall prepare and file a LIMITED 
CLERK'S RECORD with this Court. which shall contain documents requested in this Notice of Appeal 
together with a copy of this Order, but shall not duplicate any document in the Clerk's Record filed in 
related appeal Nos. 36947 (hard copy) and 39374 (electronic), State v. Thomas (Ada County No. CR-
2009-4448). 
IT FURTHER IS ORDERED that the Court Reporter(s) shal1 prepare the transcripts requested 
in this Notice of Appeal, but shall not duplicate any transcript previously prepared in related appeal 
Nos. 3(>947 (hard copy) and 39374 (electronic), State v. Thomas (Ada County No. CR-2009-4448). The 
CLERK'S RECORD AND REPORTER'S TRANSCRIPTS shall be filed with this Court after 
settlement occurs. ~ 
DATED this ;!.'/ dayofMay,2016. 
cc: Counsel of Record 
Distr.ict Court Clerk 
Court Reporter(s) 
District Judge Samuel A. Hoagland 
ORDER TAKING JUDICIAL NOTICE - Docket No. 44115-2016 
_...,,,- - .. "' 







Date: 7/20/2016 Fourth Judicial District Court - Ada County User: TCSIMOSL 
Time: 12:13 PM ROA Report 
Page 1 of 5 Case: CV-PC-2014-04580 Current Judge: Samuel A. Hoagland 
Kerry Stephen Thomas, Plaintiff vs State Of Idaho, Defendant 
Kerry Stephen Thomas, Plaintiff vs State Of Idaho, Defendant 
Date Code User Judge 
3/10/2014 NCPC CCNELSRF New Case Filed - Post Conviction Relief District Court Clerk 
CHGA CCNELSRF Judge Change: Administrative Mike Wetherell 
PETN CCNELSRF Verified Petition for Post Conviction Relief Mike Wetherell 
AFFD CCNELSRF Affidavit of Kerry Stephen Thomas Mike Wetherell 
AFFD CCNELSRF Affidavit of James C. Roscoe, M.D. Mike Wetherell 
MOTN CCNELSRF Motion for an Order Taking Judicial Notice of the Mike Wetherell 
Record Transcript and PSI 
MOAF CCNELSRF Motion & Affidavit in Support for Appointment of Mike Wetherell 
Counsel 
CERT CCNELSRF Certificate Of Mailing Mike Wetherell 
3/11/2014 ORDR DCOATMAD Order Re: Motion for Appointment of Counsel and Mike Wetherell 
Notice of Intent to Dismiss Certain Claims 
3/12/2014 PROS PRCOOKJL Prosecutor assigned Jean Fisher Mike Wetherell 
3/18/2014 NOAP CCSWEECE Notice Of Appearance (Layne Davis for Kerry Mike Wetherell 
Stephen Thomas) 
MOTN CCSWEECE Motion to Unseal Pre-Sentence Report Mike Wetherell 
3/21/2014 MOTN CCMARTJD Motion to Release Copy of Presentence Mike Wetherell 
Investigation Report to Respondent 
MOTN CCMARTJD Motion for Waiver of Attorney/Client Privilege Mike Wetherell 
3/24/2014 ORDR DCOATMAD Order for Waiver of Atty/Client Privilege Mike Wetherell 
ORDR DCOATMAD Order to Release Copy of PSI Mike Wetherell 
ORDR DCOATMAD Order to Unseal PSI Mike Wetherell 
3/31/2014 MEMO CCCHILER Memorandum in Response to Order Re: Motion Mike Wetherell 
for Appointment of Counsel and Notice of Intent 
to Dismiss Certain Claims 
4/4/2014 ORDR DCOATMAD Order Dismissing Second and Third Claims Mike Wetherell 
9/3/2014 NOTH TCMEREKV Notice Of Hearing RE: Status Review 9.11.14 @ Mike Wetherell 
9:00AM 
HRSC TCMEREKV Hearing Scheduled (Status 09/11/2014 09:00 Mike Wetherell 
AM) Status Review 
9/5/2014 ORDR DCOATMAD Order to Transport 9/11/14 at 9:00 Mike Wetherell 
9/11/2014 DCHH DCOATMAD Hearing result for Status scheduled on Mike Wetherell 
09/11/2014 09:00 AM: District-Court Hearing Hel< 
Court Reporter: N Julson ' 
Number of Transcript Pages for this hearing 
estimated: Status Review 25 pgs 
HRSC DCOATMAD Hearing Scheduled (Motion to Dismiss Mike Wetherell 
12/12/2014 10:00 AM) 
9/23/2014 ANSW TCHEISLA Answer (Fisher for State of Idaho) Mike Wetherell 
9/25/2014 MOTN CCTHIEKJ Respondent's Motion/Brief For Summary Mike Wetherell 
Judgment of Count 1 Contained in the Petition 
AFFD CCTHIEKJ Affidavit of Anthony Geddes Mike Wetherell 
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Date: 7/20/2016 Fourth Judicial District Court - Ada County User: TCSIMOSL 
Time: 12:13 PM ROA Report 
Page 2 of 5 Case: CV-PC-2014-04580 Current Judge: Samuel A. Hoagland 
Kerry Stephen Thomas, Plaintiff vs State Of Idaho, Defendant 
Kerry Stephen Thomas, Plaintiff vs State Of Idaho, Defendant 
Date Code User Judge 
11/26/2014 MEMO CCTHIEKJ Memorandum in Response to Respondent's Mike Wetherell 
Motion/Brief for Summary Judgment of Count 1 
Contained in the Petition 
12/9/2014 AFFD CCRADTER Affidavit of Kerry Stephen Thomas Mike Wetherell 
12/11/2014 ORDR DCDANSEL Order Taking Judicial Notice of the Record, Mike Wetherell 
Transcripts, PSI, and Psychosexual Evaluation 
MOTN TCLAFFSD Respondent's Motion For Judicial Notice Mike Wetherell 
ORTR TCSIMOSL Order To Transport Samuel A. Hoagland 
12/12/2014 DCHH TCHARDSL Hearing result for Motion to Dismiss scheduled Mike Wetherell 
on 12/12/2014 10:00 AM: District Court Hearing 
Held 
Court Reporter: N. Julson 
Number of Transcript Pages for this hearing 
estimated: 25 
HRSC TCHARDSL Hearing Scheduled (Post Conviction Relief Mike Wetherell 
03/09/2015 09:00 AM) Evidentary Hearing 
ORTR TCSIMOSL Order To Transport Samuel A. Hoagland 
12/22/2014 ORDR TCHARDSL Order Denying Motion for Summary Disposition Mike Wetherell 
12/30/2014 CHRT TCBARNAR Changed Assigned Judge: Retired (batch 
process) 
2/19/2015 CONT TCHARDSL Continued (Post Conviction Relief 05/15/2015 Samuel A. Hoagland 
09:30 AM) Evidentary Hearing 
5/6/2015 ORDR TCHARDSL Order to Transport (5/15/15 @ 9:30 am) Samuel A. Hoagland 
5/11/2015 STIP CCHOLDKJ Stipulation to Vacate and Reset Hearing Samuel A. Hoagland 
AMEN CCHOLDKJ Amended Notice of Hearing 7.17.15 @9:30am Samuel A. Hoagland 
HRSC CCHOLDKJ Hearing Scheduled (Hearing Scheduled Samuel A. Hoagland 
07/17/2015 09:30 AM) Evidentiary Hearing 
5/12/2015 HRVC CCNELSRF Hearing result for Post Conviction Relief Samuel A. Hoagland 
scheduled on 05/15/2015 09:30 AM: Hearing 
Vacated Evidentary Hearing 
CCNELSRF Order to Transport Samuel A. Hoagland 
7/6/2015 MOTN CCMURPST Motion to Vacate Evidentiary Hearing Samuel A. Hoagland 
[file stamped 7/02/2015] 
NOHG CCMURPST Notice Of Hearing (07/17/2015@ 9:30) Samuel A. Hoagland 
[file stamped 7/02/2015] 
MOTN TCLAFFSD Motion To Shorten Time Samuel A. Hoagland 
AMEN TCLAFFSD Amended Notice of Hearing Samuel A. Hoagland 
HRSC TCLAFFSD Hearing Scheduled (Motion 07/14/2015 02:00 Samuel A. Hoagland 
PM) Petitioner's Motion To Vacate Evidentiary 
Hearing 
7/8/2015 ORDR TCHARDSL Order Granting Motion to Shorten Time Samuel A. Hoagland 
7/9/2015 RSPS CCMYERHK Respondent's Response To Motion To Vacate Samuel A. Hoagland 




Time: 12:13 PM 
Page 3 of 5 
Fourth Judicial District Court - Ada County 
ROA Report 
Case: CV-PC-2014-04580 Current Judge: Samuel A. Hoagland 
Kerry Stephen Thomas, Plaintiff vs State Of Idaho, Defendant 
User: TCSIMOSL 
Kerry Stephen Thomas, Plaintiff vs State Of Idaho, Defendant 
Date Code User Judge 
7/13/2015 PROS PRFLEMSM Prosecutor assigned Shelley W Akamatsu Samuel A Hoagland 
7/14/2015 RPLY CCMARTJD Petitioners Reply to Respondents Response to Samuel A. Hoagland 
Motion to Vacate 
HRVC TCHARDSL Hearing result for Hearing Scheduled scheduled Samuel A. Hoagland 
on 07/17/2015 09:30 AM: Hearing Vacated 
Evidentiary Hearing and Motion to Vacate 
Evidentiary Hearing 
DCHH TCHARDSL Hearing result for Motion scheduled on Samuel A. Hoagland 
07/14/2015 02:00 PM: District Court Hearing Hele 
Court Reporter: Tiffany Fisher 
Number of Transcript Pages for this hearing 
estimated: less than 100 
HRSC TCHARDSL Hearing Scheduled (Post Conviction Relief Samuel A. Hoagland 
10/16/2015 10:00 AM). 
8/19/2015 MOTN CCMYERHK Respondent's Second Motion For Summary Samuel A. Hoagland 
Dismissal Of Remaining Claim 
BREF CCMYERHK Respondent's Brief in Support of Second Motion Samuel A. Hoagland 
For Summary Dismissal of Remaining Claim 
AFFD CCMYERHK Second Affidavit of Anthony Gedds Samuel A. Hoagland 
Document sealed 
9/11/2015 MOTN CCHOLDKJ Motion to Amend Petition Samuel A. Hoagland 
AFFD CCHOLDKJ Affidavit James C Roscoe Samuel A. Hoagland 
AFFD CCHOLDKJ Affidavit Kevin Sinclair Samuel A Hoagland 
NOTH TCLAFFSD Notice Of Hearing Samuel A. Hoagland 
HRSC TCLAFFSD Hearing Scheduled (Motion for Summary Samuel A. Hoagland 
Judgment 09/18/2015 11 :00 AM) 
9/15/2015 NOHG CCPERKDL Notice Of Hearing regarding Pettiioners Motion Samuel A. Hoagland 
for Leave to Amend Petition for Post Conviction 
Relief (10-6-15@ 3pm) 
HRSC CCPERKDL Hearing Scheduled (Motion 10/06/2015 03:00 Samuel A. Hoagland 
PM) 
9/17/2015 NOTC TCLAFFSD Notice Vacating Hearing Samuel A Hoagland 
HRVC TCLAFFSD Hearing result for Motion for Summary Judgment Samuel A. Hoagland 
scheduled on 09/18/2015 11 :00 AM: Hearing 
Vacated 
HRVC TCHARDSL Hearing result for Motion for Summary Judgment Samuel A. Hoagland 
scheduled on 09/18/2015 11 :00 AM: Hearing 
Vacated 
9/22/2015 MOTN CCHOLMEE Motion to Take Judicial Notice and Admit Exhibits Samuel A. Hoagland 
5and6 
RSPS CCHOLMEE Response to Motion to Amend Petition Samuel A. Hoagland 
9/23/2015 MOTN CCBARRSA Supplemental To Response to Motion to Amend Samuel A. Hoagland 
Petition 
10/2/2015 CONT TCHARDSL Continued (Motion 10/06/2015 03:30 PM) Samuel A. Hoagland 
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Date: 7/20/2016 
Time: 12:13 PM 
Page 4 of 5 
Fourth Judicial District Court -Ada County 
ROA Report 
Case: CV-PC-2014-04580 Current Judge: Samuel A. Hoagland 
Kerry Stephen Thomas, Plaintiff vs State Of Idaho, Defendant 
User: TCSIMOSL 
Kerry Stephen Thomas, Plaintiff vs State Of Idaho, Defendant 
Date Code User Judge 
10/6/2015 DCHH TCHARDSL Hearing result for Motion scheduled on Samuel A. Hoagland 
10/06/2015 03:30 PM: District Court Hearing Hele 
Court Reporter: Christy Olesek 
Number of Transcript Pages for this hearing 
estimated: less than 100 
HRVC TCHARDSL Hearing result for Post Conviction Relief Samuel A. Hoagland 
scheduled on 10/16/2015 10:00 AM: Hearing 
Vacated 
11/30/2015 HRSC TCHARDSL Hearing Scheduled (Scheduling Conference Samuel A. Hoagland 
01/05/2016 03:00 PM) 
ORDR TCHARDSL Order Granting Motion to Amend Petition for Post Samuel A. Hoagland 
Conviction Relief 
12/18/2015 AMEN TCLAFFSD Amended Petition Samuel A. Hoagland 
12/23/2015 MOTN TCLAFFSD Motion For Summary Disposition Of Amended Samuel A. Hoagland 
Petition 
BREF TCLAFFSD State's Brief In Support of Motion For Summary Samuel A. Hoagland 
Disposition Of Amended Petition 
1/5/2016 DCHH TCHARDSL Hearing result for Scheduling Conference Samuel A. Hoagland 
scheduled on 01/05/2016 03:00 PM: District 
Court Hearing Held 
Court Reporter: Christy Olesek 
Number of Transcript Pages for this hearing 
estimated: less than 100 
HRSC TCHARDSL Hearing Scheduled (Motion for Summary Samuel A. Hoagland 
Judgment 02/26/2016 02:00 PM) 
HRSC TCHARDSL Hearing Scheduled (Hearing Scheduled Samuel A. Hoagland 
06/03/2016 09:00 AM) Evidentiary Hearing 
HRSC TCHARDSL Hearing Scheduled (Review Hearing Samuel A. Hoagland 
04/08/2016 02:00 PM) 
1/20/2016 MEMO CCBUTTAR Memorandum In Opposition To Summary Samuel A. Hoagland 
Dismissal 
1/21/2016 ORDR TCHARDSL Order Setting Motion to Dismiss and Evidentiary Samuel A. Hoagland 
Hearing 
2/5/2016 REPL TCSIMOSL Reply to Response to Petitioner's Motions for Samuel A. Hoagland 
Summary Disposition to Amended Petition 
3/7/2016 ORDR TCHARDSL Order Granting Motion for Summary Disposition Samuel A. Hoagland 
JDMT TCHARDSL Judgment Samuel A. Hoagland 
CDIS TCHARDSL Civil Disposition entered for: State Of Idaho, Samuel A. Hoagland 
Other Party; Thomas, Kerry Stephen, Subject. 
Filing date: 3/7/2016 
DCHH TCHARDSL Hearing result for Motion for Summary Judgment Samuel A. Hoagland 
scheduled on 02/26/2016 02:00 PM: District 
Court Hearing Held 
Court Reporter: Christy Olesek 
Number of Transcript Pages for this hearing 
estimated: less than 200 
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Date: 7/20/2016 
Time: 12:13 PM 
Page 5 of 5 
Fourth Judicial District Court - Ada County 
ROA Report 
Case: CV-PC-2014-04580 Current Judge: Samuel A Hoagland 
Kerry Stephen Thomas, Plaintiff vs State Of Idaho, Defendant 
User: TCSIMOSL 
Kerry Stephen Thomas, Plaintiff vs State Of Idaho, Defendant 
Date Code User Judge 
3/7/2016 HRVC TCHARDSL Hearing result for Review Hearing scheduled on Samuel A Hoagland 
04/08/2016 02:00 PM: Hearing Vacated 
HRVC TCHARDSL Hearing result for Hearing Scheduled scheduled Samuel A Hoagland 
on 06/03/2016 09:00 AM: Hearing Vacated 
Evidentiary Hearing 
STAT TCHARDSL STATUS CHANGED: closed Samuel A Hoagland 
4/12/2016 APSC CCHOLMEE Appealed To The Supreme Court Samuel A Hoagland 
MOAF CCHOLMEE Motion & Affidavit to Appoint State Appellate Samuel A Hoagland 
Public Defender 
NOTA TCWEGEKE NOTICE OF APPEAL Samuel A Hoagland 
4/19/2016 ORDR TCHARDSL Order Appointing State Appellate Public Defender Samuel A Hoagland 
on Direct Appeal 
6/14/2016 NOTA TCWEGEKE Amended NOTICE OF APPEAL Samuel A Hoagland 






Kerry S. Thomas 
32621 ICC/ I 116 B 
P.O. Box 70010 
Boise, Idaho 83707 
: ([ / FILED P.M, ____ _ 
MAR 1 0 2014 
CHRISTOPHER D. RICH, Clerk 
By RIC NELSON 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY. OF ADA 
KERRY STEPHEN THOMAS, CV PC 140458D 
Petitioner, Case No. CV-PC-2014----------
vs. Formerly Ada Co. Case No. CR-2009-0004448 
STATE OF IDAHO, 
Respondent. 
VERIFIED PETITION FOR 
POST-CONVICTION RELIEF 
COMES NOW, Kerry S. Thomas, Petitioner pro se in the above-entitled 
cause,. who pursuant to Idaho Code § 19-4901, et seq., alleges the following: 
BACKGROUND 
1. The Petitioner is in the care, custody and control of the State of 
Idaho; Department of Correction, confined within the Idaho Correctional 
Center. 
2. On or about March 10, 2009, the Petitioner, then Defendant, was 
indicted on seven (7) counts of Transfer of Body Fluid Which May Contain The 
HIV Virus, Felony (I.e. § 39-608). 
3. Pursuant to negotiations between the prosecutor and defense 
VERIFIED PETITION FOR POST-CONVICTION RELIEF - 1 
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• 
counsel, in which certain charges were dismissed, the Petitioner plead guilty 
of two (2) counts of the indictment. 
4. On September 16, 2009, the Court imposed sentence of ten ( 10) 
years fixed and five (5) years indeterminate for each count, and set them to 
run consecutively to each other as well as to a prior sentence then being 
served. 
5. The Final Judgment of Conviction and Order of Commitment was 
entered September 17, 2009. 
6. A Notice of Appeal was filed on behalf of the Petitioner September 
17, 2009. Thereafter a motion for reconsideration, pursuant to Idaho Criminal 
Rule 35, together with an accompanying brief in support of reconsideration 
were filed September 28, 2009. The Court denied the motion. 
7. Subsequent thereto, Petitioner filed several motions to withdraw 
the guilty plea(s), asking the Court to conduct a hearing on the matter. The 
Court denied the motions without the benefit of hearing oral arguments 
relating to the Rule 33(c) pleadings. 
8. 
a hearing 
The Idaho Court of Appeals vacated and remanded the case for 
on Thomas's motion before the district court. Docket No. 
36947-2009, Unpublished Opinion No. 377, filed March 3, 2011. 
9. On November 2, 2011, the Court conducted its hearing of 
the Petitioner's motion, together with the State's Motion to Correct 
Sentencing pursuant to I.C.R. 35; and upon considered the parties brief's, the 
Court issued its Amended Judgment of Conviction and Commitment, dated November 
2, 2011, nunc pro tune, effective September 16, 2009. 
10. The Court expressed that "The purpose of this amendment is to 
remove the requirement that these sentences be served consecutive to any other 
VERIFIED PETITION FOR POST-CONVICTION RELIEF - 2 
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• e 
sentence defendant is serving." Accordingly, Court re-imposed sentence as 
follows: 
"COUNT II -- Defendant is hereby sentenced to the custody of the State 
Board of Correction of the State of Idaho for the term of not to exceed 
fifteen (15) years: with the first ten (10) years of said term to be FIXED, 
and with the remaining five (5) years of said term to be INDETERMINATE, to run 
concurrently with any other sentence Defendant is serving." 
"COUNT VII -- Defendant is hereby sentenced to the custody of the State 
Board of Correction of the State of Idaho for the term of not to exceed 
fifteen (15) years: with the first ten (10) years of said term to be FIXED, 
and with the remaining five (5) years of said term to be INDETERMINATE, to be 
served consecutively to the sentence imposed in Count II and concurrently with 
the any [sic] other sentence the Defendant is serving." 
11. The Court further ordered "The Defendant shall receive credit for 
one hndred ninety days (190) days served in pre-judgment incarceration toward 
the FIXED portion of the term as provided by Idaho Code 18-309". 
12. Petitioner's application for relief raises substantial doubt about 
the reliability of the finding of guilt, and could not, in exercise of due 
diligence have been presented earlier. This action is in accord with Idaho 
Code§ 19-4901 et seq., which states in pertinent part: 
(a) That the conviction and sentence is in violation 
of the Constitution of the United States and the 
Constitution and laws of the State of Idaho; 
(b) That there exists evidence of material facts, 
not previously presented and heard, that requires 
vacation of the conviction and sentence in the 
interest of justice; 





(c) That the conviction or sentence is otherwise 
subject to collateral attack upon any error heretofore 
available under any common law, statutory or other 
writ, motion, petition, proceeding, or remedy: may 
institute, without paying a filing fee, a proceeding 
under this act to secure relief. 
1 Petitioner's pro se application sets forth grounds for relief, 
that when proven, are contrary to or involve an unreasonable application of 
clearly established Federal law, as determined by the Supreme Court of the 
United States • 
14. Notice is hereby provided to the Court and opposing parties, 
pursuant to I.C. § 19-4903, that the Petitioner lacks both the complete Record 
and legal expertise needed to properly prepare and present all the substantive 
issues herein. Accordingly, Petitioner is unable to attach the relevant 
portions of the record. 
discovery will be required. 
15. This petition 
For these reasons alone, further amendment and 
JURISDICTION 
challenges the constitutionality of those 
convictions and sentences, alleging that there exists evidence of material 
facts and law, not previously presented nor heard, which have abrogated the 
rights of the Petitioner guaranteed under the applicable portions of the 
United States and Idaho State Constitutions, thus warranting the reversal of 
said convictions. 
Provided that doing so shal I not preclude Petitioner from asserting other 
grounds for relief as codified for In 1.c. § 19-4906Ca), through the 
assistance of counsel by means of supplementing or augmentation of cl alms. 
VERIFIED PETITION FOR POST-CONVICTION RELIEF - 4 
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16. Wherefore, this Court has proper jurisdiction in this matter 
pursuant to r.c. §§ 19-4901 · - 4911; and Idaho Criminal Rule 57. Venue is 
appropriate because the alleged crimes purportedly occurred within Ada County. 
0000000 
INITIAL CAUSES OF ACTION 
A. INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL 
PETITIONER WAS DENIED HIS RIGHTS PROTECTED UNDER THE FIFTH, SIXTH, 
AND FOURTEENTH AMENDMENTS OF THE U.S. CONSTITUTION, INCLUDING 
SIMILAR GUARANTEES PROVIDED FOR BY ARTICLE I, §§ 6 AND 13, ALONG 
WITH ARTICLE XXI, § 20 OF THE IDAHO STATE CONSTITUTION, WHEN COURT 
APPOINTED COUNSEL FAILED TO CONDUCT A THOROUGH AND ADEQUATE 
INVESTIGATION INTO THE FACTUAL BASIS OF THOSE AFFIRMATIVE 
DEFENSES, AS ENUMERATED BY STATUTE (I.C. § 39-608(3)(a)(b)); 
PARTICULARLY WHERE COUNSEL FALSELY REPRESENTED TO PETITIONER THAT 
SUCH A COMPREHENSIVE INVESTIGATION HAD OCCURRED - EXERCISING UNDUE 
INFLUENCE UPON PETITIONER TO WAIVE HIS DEFENSES AND COERCING 
THE GUILTY PLEA(S): IN VIOLATION OF PETITIONER'S RIGHT TO 
EFFECTIVE ASSISTANCE OF COUNSEL; AND DUE PROCESS OF LAW. 
17. The Petitioner informed counsel that he had in fact fully 
disclosed his HIV status to the complaining witness prior to engaging in a 
sexual relationship with the accuser. 
18. In all, Petitioner provided counsel with the names and contact 
information of approximately twenty (20) individuals, each of whom possessed 
and/or controlled information that would be relevant in defense against the 
charges. 
19. Petitioner specifically requested counsel to obtain certain 
electronically stored data from his personal and employment e-mail accounts, 
and provided counsel the necessary location, access, passwords, and other 
information to accomplish this essential task. Counsel agreed that such 
VERIFIED PETITION FOR POST-CONVICTION RELIEF - 5 
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e 
information could potentially provide exculpatory evidence and indicated he 
would assign an investigator to secure those records. 
20. Counsel delegated his duty to investigate the case to support 
staff within the Office of the Ada County Public Defender, Charles Craig. 
21. Al though Mr. Craig spoke with some individuals, he failed to 
contact certain people who had the specific capability to document 
Petitioner's computer activity, ergo the affirmative defense. Thus, counsel 
and Mr. Craig neglected to contact Kaden Sinclair, the Information Technology 
Manager at Sel-Equity Realty, a company where the complaining witness and 
Petitioner were previously employed. 
22. As IT manager Mr. Sinclair was the records custodian and computer 
specialist within the Sel-Equity agency. Petitioner explicitly requested, and 
counsel agreed, to inspect and copy all designated documents ( including 
writings, phone records, and other electronic data compilations from which 
information was readily available. A proper investigation would absolutely 
have involved tendering a records request to Mr. Sinclair in order to preserve 
material evidence in the form of electronic data. On information and belief, 
no records request for electronic data was ever presented to Mr. Sinclair nor 
the proprietors at Sel-Equity Realty. 2 
23. To simply overlook his client's interest (and insistence) of a 
likely source of exculpatory information prejudiced the Petitioner from 
presenting the affirmative defense of having fully disclosed his HIV status 
prior to engaging in sexual relations with the complaining witness. Such 
inaction precluded the accused from confronting critical elements of the 
2 
Craig and Kristen Van Engelen owned and operated Sel-Equlty Realty, and 
their contact Information was provided to counsel, Anthony R. Geddes, and to 
Mr.Craig. 




24. Inactions of this magnitude cannot be attributed to an exercise of 
reason, nor representative of strategic tactile decision-making; but rather 
evince oversight. The Petitioner was prejudiced by counsel's incompetence 
when the duty to make a reasonable investigation, or make a cogent decision 
that makes a particular investigation unnecessary, was ignored. 
25. The Petitioner was denied his right to effective assistance of 
counsel and is therefore entitled to relief as a matter of law. 
B. INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL 
COUNSEL'S FAILURE TO CONSULT WITH A MEDICAL EXPERT, OR SEEK THE 
OPINION OF A LICENSED PRACTITIONER SPECIALIZING IN THE CARE, 
TREATMENT AND UNDERSTANDING OF HIV RELATED MEDICINE: PARTICULARLY 
WHEN COUNSEL FALSELY REPRESENTED TO PETITIONER HE HAD CONFERRED 
WITH PETITIONER'S PERSONAL PHYSICIAN, A NOTED EXPERT IN THE FIELD 
- ENABLED COUNSEL TO EXERCISE UNDUE INFLUENCE UPON PETITIONER TO 
WAIVE HIS DEFENSES AND COERCING THE GUILTY PLEA(S): IN VIOLATION 
OF PETITIONER'S RIGHT TO EFFECTIVE ASSISTANCE OF COUNSEL; AND DUE 
PROCESS OF LAW, . ABROGATING THE FIFTH, SIXTH, AND FOURTEENTH 
AMENDMENTS OF THE U.S. CONSTITUTION, INCLUDING SIMILAR GUARANTEES 
PROVIDED FOR BY ARTICLE I, §§ 6 AND 13, ALONG WITH ARTICLE XXI, 
§ 20 OF THE IDAHO STATE CONSTITUTION. 
26. The Petitioner challenges his conviction for violating Idaho's 
Health and Safety law, Control of Venereal Diseases, involving "Transfer of 
Bodily fluid Which May Contain the HIV Virus." LC. § 39-608. 
27 • The statute includes an explicit mens rea element, requiring the 
State to prove that an accused exposed another with the "intent to infect or, 
knowing that he ••• has been afflicted with acquired immunodeficiency syndrome 
(AIDS), AIDS related complexes (ARC), or other manifestations of HIV 
VERIFIED PETITION FOR POST-CONVICTION RELIEF - 7 
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infection, transfers or attempts to transfer any of. his ••• bodily fluid to 
another person." Id. (emphasis added) 
28. Because the statute involved specific medical determinations 
the Petitioner asked his attorney to consult with his doctor. Counsel agreed 
to contact the HIV Services Clinic and to speak with Petitioner's personal 
physician, J. Clayton Roscoe, M.D. 
29. Upon information and belief, defense counsel, Anthony R. Geddes, 
failed to consult with Dr. Roscoe concerning the Petitioner's medical 
condition. Nevertheless, counsel advised his client to plead guilty by 
misrepresenting that such a consultation had occurred, and further, that 
"the doctor doesn't share your understanding of HIV." 
30. Counsel failed to challenge the factual basis of the charge 
by neglecting to obtain a current and accurate assessment of the Petitioner's 
medical condition. 
31. The provisions of the statute have several elements that the State 
would have been required to prove beyond a reasonable doubt in order to 
convict the Petitioner of violating the statute: 
First, the defendant must know that he has HIV. Second, the defendant 
must expose his bodily fluid to the body part of another person. Third, the 
exposure of bodily fluid must be such that it could result in the transmission 
of HIV. Finally, it must be shown that the defendant intended to expose his 
bodily fluid to the body part of another in a manner that could result in the 
transmission of HIV. 
32. If there is an insufficient factual basis for any one of these 
elements, then the Petitioner could not have been convicted of violating 
r.c. § 39-608. 
33. The statute also includes the following affirmative defense: 
VERIFIED PETITION FOR POST-CONVICTION RELIEF - 8 
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(a) Consent. It is an affirmative defense that the sexual activity took 
place between consenting adults after full disclosure by the accused of the 
risk of such activity. 
(b) Medical advice. it is an affirmative defense that the transfer of 
body fluid, body tissue, or organs occurred after advice from a licensed 
physician that the accused was noninfectious. (1988) Id. 
34. Thus, the statutory interpretation must be understood as requiring 
proof that the Petitioner intended the exposure of bodily fluid to the body 
part of another, rather than proof that the Petitioner intended to do some act 
that may result in the exposure of bodily fluid to another. Simply put, the 
"intent" must be viewed as modifying "exposes" (or exposure) of the body of 
one person to the bodily fluid of another person in a manner that could result 
in the transmission of the human immunodeficiency virus. 
35. Counsel incorrectly advised the Petitioner concerning the elements 
of the crime. 
36. The plain reading of the statutory language requires the 
functional equivalent of an intent to injure, as this is consistent with 
longstanding, basic principles of criminal law. 
one guilty unless his mind is also guilty." 
Handbook on Criminal Law§ 27 at 192 (1972). 
"An act alone does not make 
w. LaFave & A. Scott, Jr., 
37. Counsel falsely characterized the term "intent" such that the 
Petitioner would waive his defenses by pleading guilty~obviating the State's 
burden requiring the mens rea that is the functional equivalent of an intent 
to injure. 
38. The Record reflects Counsel's misguidea perception 
intent when at the Entry of Plea Hearing, conducted June 24, 




following exchange occurred: 
Q. Are there any questions that you would like 
to ask your attorney at this time before 
we proceed further? 
A • I do have a quick question. 
Q. Go ahead. 
(Defendant conferring with counsel.) 
MR. GEDDES: Judge, I would like to clarify. 
We have talked about this at great length. 
The statute does not require, from my reading, 
the showing of intent. The statute--there is 
part of it that someone can be found guilty 
if they are proven to have intentionally tried 
to transfer the HIV virus. 
But there's another section followed by 
the "or" where they simply have to be--they 
have to know that they are HIV positive, and 
then they expose there fluids to another person, 
which makes them guilty. 
My client will advise you--and we have 
talked about this at great length--there was 
no intent on his part to make her ill or to 
transmit the virus; that was not his intention. 
Reporter's Transcript, Hearing held 6/24/09, p. 18, Ls. 8-25; p. 19, Ls. 1-2. 
39. Counsel proceeded to advise the Court: "But he is, in fact, guilty 
of knowing he had HIV, having sex with her, consensual sex with her, without 
advising her of his HIV status." That statement was, and is completely 
untrue. It was the by-product of counsel's advice and pressure that saying 
she was unaware of the Petitioner's HIV status as the only viable alternative 
to avoid a "life sentence". 
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40. Having succumed to counsel's insistence that pleading guilty was 
the only means to avoid spending the remainder of his life in prison; this 
after misrepresenting the Petitioner to believe a complete investigation into 
the affirmative defenses took place, only then did the Petitioner reach a 
level of dispair~-the product of coercion, that resulted in the Petitioner's 
false allocution. 
41. Petitioner reasonsed that because his HIV status had not been 
discussed immediately prior to engaging in sexual relations, and to avoid the 
ultimate punishment of "life", as counsel insisted was the only alternative, 
persuaded Petitioner to give up his defenses, stating: "I didn't make it 
perfectly clear to her, correct." (On those particular instances) 
42. The Petitioner received ineffective assistance when counsel 
allowed the Court to accept his guilty plea after incorrectly advising Mr. 
Thomas of the mens rea component of I.e. § 39-608; and, without conducting a 
suitable plea colloquy establishing that the Petitioner understood the 
elements of the crime. 
43. The cumulative effect of the aforementioned errors abondoned the 
Petitioner to the malicious allegations of the complaining witness and to the 
subjective motivations of the state prosecutor. 
44. Accordingly, the Petitioner was prejudiced by counsel's 
ineffectiveness for allowing his client to plead guilty to a crime when there 
was no factual basis to the charges. A seperate showing of prejudice is not 
required, because prejudice in such cases is inherent. 
II 
II 
45. The Petitioner is entitled to relief as a matter of law. 
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C. INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL 
COUNSEL "S FAILURE TO ELICIT AN EPIDEMIOLOGICAL UNDERSTANDING OF HIV, 
THROUGH CONSULTATION WITH A MEDICAL EXPERT, AND/OR PUBLIC HEALTH 
OFFICIAL: PARTICULARLY WHEN COUNSEL ADVISED PETITIONER TO PLEAD GUILTY, 
ABANIDN THE AFFIRMATIVE DEFENSE OF BEING NON-INFECTIOUS BY 
MISREPRESENTING THAT SUCH AN INVESTIGATION HAD OCCURRED - CONSTITUTES 
INEFFECTIVE ASSISTANCE; AND ABRIDGED THE PETITIONER'S RIGHTS UNDER THE 
FIFTH, SIXTH, AND FOURTEENTH AMENDMENTS TO THE U.S. CONSTITUTION, 
INCLUDING SIMILAR GUARANTEES PROVIDED FOR BY ARTICLE I, § § 6 AND 13, 
ALONG WITH ARTICLE XXI, § 20 OF THE IDAHO STATE CONSTITUTION. 
46. While a patient at the HIV Services Clinic, the Petitioner 
received medical care and advice through regular health care appointments. 
47. Although the Clinic's primary focus is providing medical services 
to its patients', doing so often includes extending educational information to 
assist in the prevention of sexually transmitted diseases (STD), including 
HIV. Thus, the Clinic routinely distributes resource material to patients', 
giving essential advice for patient well-being, including the distribution of 
prophylactic condoms. 
48. Prior to engaging in sexual relations, the Petitioner's personal 
physician indicated that he was non-infectious for the transmission of HIV. 
See Exhibit L Affidavit of James C. Roscoe, M.D. and by this reference is 
incorporated herein. 
49. During a routine follow-up appointment on November 20, 2008, the 
Petitioner discussed with his medical provider, Anntara Smith, P.A.C., that he 
was in a new relationship, that they had not had sexual intercourse yet, that 
they had discussed HIV several times, and further, that his partner had 
expressed she was comfortable with their involvement. See Exhibit 2, Medical 
Chart Document, and by this reference is incorporated herein. 
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50. The Petitioner having previously disclosed his HIV status to Ms. 
Anderson, including current and specific medical advice related to his 
condition, discussed with her in detail a host of issues involving pregnancy 
prevention, STD's, and particularly the resounding advice from the HIV 
Services Clinic to always rely on safe sex practices, i.e. use of condoms. 
51. After an Ada County Grand Jury indicted the Petitioner alleging 
seven ( 7) felony counts in violation of I. C. § 39-608, the Court appointed 
counsel through the Office of the Ada County Public Defenders Office. Mr. 
Anthony R. Geddes was assigned to defend Mr. Thomas. 
52. Petitioner previously articulated the nature, circumstances and 
details of his confidential communications with defense counsel Geddes, they 
need not be repeated here but are incorporated in haec verba as if fully set 
forth herein. (See~~ 17-20, 28-29 above; See also Exhibit 3, Affidavit of 
Kerry Stephen Thomas, and by this reference is incorporated herein. 
53. Despite counsel agreeing to contact Dr. Roscoe for purposes of 
confirming the Petitioner's understanding of his medical condition (i.e. 
un-detectable viral load, sexually non-infectious) and the need to obtain a 
medical perspective concerning HIV, the fact remains attorney Geddes never did 
speak with Dr. Roscoe or directly with any other medical professional. 
54. As the case progressed counsel began to advise Petitioner to 
change his plea to guilty. Counsel misled Petitioner into believing Dr. 
Roscoe had refused to corroborate Petitioner's account of his condition, 
stating: "I talked with the doctor" • • • "he doesn't share your understanding 
of HIV". 
55. Petitioner believed attorney Geddes. Gradually those interactions 
had a profound affect upon Petitioner resulting in Thomas' s inability to 
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resist his lawyer's assertive advice. 
56. Following an onslaught of negative media publicity, with counsel 
insisting all that could be done---had been fully considered. Feeling 
profound despair and abandonment Petitioner gave in to these relentless 
pressures agreeing to change his plea simply to avoid what counsel said would 
be a certain "life sentence." 
57. Efforts to withdraw the ill conceived guilty pleas were 
unsuccessful. 
58. After a lengthy appeal process Petitioner contacted his former 
attorney requesting all case file documentation. Eventually Mr. Geddes did 
respond by sending many legal pleadings. Counsel's initial release did not 
contain internal case file notes nor other necessary information. It wasn't 
until June 11, 2013 when counsel finally admitted he had "personally never 
spoke with Dr. Roscoe." 
59. Mr. Geddes revelation astounded Petitioner. Four ( 4) years 
elapsed while Petitioner languished in prison---all the result of counsel's 
false representations involving Dr. Roscoe's purported unwillingness (in 2009) 
to confirm the truth about HIV, a patient's un-detectable viral load and being 
sexually non-infectious. Mr. Geddes wily subterfuge exposed. Words alone 
cannot describe this wanton betrayal of trust. A new low from Ada County 
public defenders' 'knead em and plead em' methodology. 3 
60. Additional information surfaced from counsel's belated June 2013 
disclosure. Petitioner now learned that the complaining witness acknowledged 
what the Petitioner steadfastly maintained to counsel (before changing his 
3 
Gideons Army, by Dawn Porter, a documentary about the woeful Inadequacies 
of publlc defender dellvery systems, pbs.org (2013). 
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plea): Ms. Anderson had informed police "the two discussed disease transmition 
[sic] and pregnancy prior to having sexual intercourse together." Boise 
Police Department Supplemental Report, p. 2, 'ii 3, DR # 837325, prepared by 
Detective A. H. Munson, BPD #443. The prosecution released this document in 
its April 16, 2009 discovery response to Mr. Geddes. Counsel failed to 
appraise Petitioner of this important fact. 
61. One of the chief deficiencies in the State's case against Mr. 
Thomas was that there is no evidence he acted with the requisite intent. The 
Petitioner's decision to use a condom during sex demonstrates affirmatively 
his intent not to expose Ms. Anderson to any bodily fluid. 
62. An exchange of e-mail between Ms. Anderson and the Petitioner was 
eventually uncovered upon sorting through the State's discovery response to 
defense counsel. Here, attorney Geddes neglected to discuss substantial 
information with his former client in 2009. The e-mail activity depicts 
deception through a cherry picked segment of communications, loosely worded 
dialogue that was out of sequence leaving open for interpretation what 
conclusions could accurately be drawn therefrom. Had counsel followed through 
by obtaining the Petitioner's e-mail account history, as he claimed to 
Petitioner having done so (with Chuck Craig's assistance); then the light of 
day would have surfaced. 
63. None of the Petitioner's computer records are found within 
attorney Geddes case file material. Counsel's inaction and lack of candor 
prevented the Petitioner from demonstrating what the complaining witness was 
saying in 2009 did not match what she was clearly aware of in late 2008. 
64. Dr. Roscoe's testimony would have provided insight into the 
Petitioner's true medical condition, context in how the Petitioner explicitly 
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65. There exists additional facts to support the Petitioner's 
application for relief. There are certain facts and information which lie 
outside Petitioner's access or control. Pursuant to I.C. § 19-4903 reserves 
the right to present such additional information, affidavits, records, and 
other supporting evidence at such time that access and opportunity becomes 
available. 
66. Filed contemporaneously herewith is a motion and affidavit in 
support for appointment of conflict counsel. 
67. In order to satisfy the preponderance of evidence standard, it 
will be necessary to interview and obtain affidavits from individuals who can 
attest to the matters alleged above. For these reasons the Petitioner needs 
the assistance of court appointed counsel. 
RELIEF 
WHEREFORE, the Petitioner asks the Court to grant the following relief: 
(a) ORDER the Respondent to answer the Petition in accord with r.c. 
§ 19-4906(a); 
(b) FIND and DECLARE for the Petitioner on each of foregoing claims; 
(c) ORDER the Clerk of Court to serve notice of this action pursuant 
to Rule 77(d) I.R.C.P. to each of the parties or attorneys of 
in this cause of action; 
(d) VACATE the Amended Judgment of Conviction and Order of Commitment 
in the underlying criminal case, and in the interest of justice 
ORDER a new trial; 
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(e) GRANT such further and other relief as this honorable Court deems 
just and appropriate under the law. 
DATED this 
{J.. l/ - day of March, 201 34~---1 
/L 
STATE OF IDAHO 
County of Ada 
Kerry s. 
VERIFICATION 
I, Kerry Stephen Thomas, being duly sworn upon oath, depose and say that 
I have subscribed to the foregoing VERIFIED PETITION EDR POST-CONVICTION 
RELIEF, that I know the contents thereof, and attest that the matters and 
allegations therein are true. 
DATED this~ day of March, 2014. 
SUBSCRIBED AND SWORN to before me, the undersigned Notary Public in and 
for said State, this~ day of March, 2014. 
*** Seal *** 
If', I JAMES G. QUINN NOTARY PUBllC 
ti,,. STATEOF/DAHO .1.i.i: ..... -.......:;w,:~.....1 
otary Public for 
Residing@ Boise, Idaho 
Commission expires: !J_/ /0 I 20 ( 'J. 
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Kerry S. Thomas 
32621 ICC / I 116 B 
P.O. Box 70010 
Boise, Idaho 83707 
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MAR 10 2014 
CHRISTOPHER O. RICH, Clerk 
By RIC NELSON 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
STATE OF IDAHO 
County of Ada 
ss. 
1·, pl t404580 
Case No. CV-PC-2014---------
AFFIDAVIT OF 
KERRY STEPHEN THOMAS 
KERRY STEPHEN THOMAS, being first duly sworn on oath, deposes and says: 
1. On March 10, 2009, an Ada County Grand Jury presented a true bill 
Indictment accusing your affiant of: 
"COUNTS I. - VII. TRANSFER OF BODY FLUID WHICH MAY 
CONTAIN THE HUMAN IMMUNODEFICIENCY VIRUS (HIV)(SEVEN COUNTS), 
FELONY, I. C. §39-608." Grand Jury No. 09-20. 
2. On March 17, 2009, absent my knowledge or consent, legal documents 
requesting discovery were filed on my behalf prior to an arraignment hearing 
and before the district court appointed counsel to represent my interests 
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3. In open court proceedings held March 19, 2009, I was present for 
arraignment before the Honorable Michael E. Wetherell, Judge presiding. The 
Court having appointed counsel, by and through the Ada County Public 
Defender's Office, who assisted me by entering pleas of not guilty to all 
charges. 
4. Immediately following the entry of plea hearing I had my first 
opportunity to meet with my attorney, Anthony R. Geddes, where we discussed 
the charges. I said to attorney Geddes "I didn't do this, not this time." I 
informed counsel that I fully disclosed my HIV status to Diana Anderson prior 
to engaging in our sexual relationship and that I had insisted we practice 
safe sex, that I wore a condom on each and every occasion. 
5. As the consultation with counsel progressed, I shared with him my 
understanding of my medical condition. I informed attorney Geddes I had an 
undetectable viral load; and furthermore, that persons' with an undetectable 
viral load are sexually non-infectious. Attorney Geddes expressed reservation 
as to the accuracy of my comments. He sta tea 11 • • • come on Kerry, you don't 
really believe that, do you?" I responded "if you don't believe me contact 
the HIV Services Clinic." 
6. Attorney Geddes said he would contact the Clinic and speak with my 
doctor. I explicitly relayed that at no time did I intend to harm Ms. 
Anderson in any manner. I then reiterated that I was not guilty of the 
charges against me and asked counsel if he was 11 ••• willing to fight" for 
me, to which he assured me that he would defend me. 
7. Throughout the period of time attorney Geddes represented me, I 
diligently participated in my defense by providing counsel with relevant 
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information that was necessary for the development and presentation of the 
affirmative defenses to the charges. I provided detailed information in the 
form of letters, telephone conversations, voice messages, and relayed 
additional communication through friends and family members. 
8. I provided attorney Geddes with sufficient information to support 
my defense(s) that I had in fact disclosed my HIV status to Ms. Anderson prior 
to our having sexual relations; that I was non-infectious and incapable of 
transmitting the HIV virus. 
9. Thereafter, I inquired of attorney Geddes whether he was able to 
reach my friends, co-worker's and my doctor at the HIV Services Clinic. 
Attorney Geddes stated that none of them had any information that would be 
helpful. He said "your doctor doesn't share your understanding of HIV." 
Counsel indicated that although my friends and co-workers were generally 
supportive of me; most didn't know my HIV status; that none could corroborate 
whether Ms. Anderson knew. 
10. As the case progressed I asked attorney Geddes if he had obtained 
print-out's of my e-mail accounts~having previously given him both my 
personal and work account passwords. Attorney Geddes stated that his 
investigator "Charles Craig is working on it." 
11. Gradually the discussions with attorney Geddes became exceedingly 
more direct. Maintaining that I had absolutely told Ms. Anderson of my status 
prior to our relationship, counsel expressed that because I had a prior HIV 
related conviction .•. "No jury will believe you" . . . "If you' re found guilty 
on even one count, you' 11 be found guilty of all seven" . . . "If you take this 
to trial you'll be found guilty" ... "Kerry, this Judge will give you life." 
12. On or about June 10, 2009, following a motion hearing involving 
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the state's pre-trial evidentiary matters, attorney Geddes and I conferred 
inside the adjacent attorney/client holding cell. After weeks of 
discouraging developments, the crescendo of specious news coverage 
misrepresenting the facts, combined with counsel's daunting commentary-
attorney Geddes advised me the prosecutor had offered a plea bargain. As I 
understood the terms called for me to plead guilty to four (4) counts, in 
exchange for three (3) counts being dismissed. Sentencing would have been 
left open to the Court's discretion; the state arguing for 30 years fixed, 
life indeterminate. 
13. I pressed attorney Geddes that there had to be a better option 
asking again if my e-mail activity proved my account on the timeline of Ms. 
Anderson and I's relationship. Attorney Geddes said the e-mail's were not 
helpful and didn't prove a thing. 
14. I declined to make a decision at that time. 
15. Not wanting to plead guilty to allegations I knew to be false, I 
tried to think of anything that may have been overlooked. Attorney Geddes 
assured me that everything had been fully explored; that my physician (Dr. 
Roscoe) would not confirm I had an undetectable viral load; that my friends 
and co-worker's were unable to help, except providing moral encouragement; 
that investigator Craig reviewed my computer activity, including e-mail's and 
other documentation. 
16. I felt abandoned. Overwhelmed with despair and facing what 
attorney Geddes described as a certain "life sentence" if you don't plead 
guilty, I resigned myself to the hopeless representations of my lawyer. 
17. After receiving notification that my parole was being revoked and 
those seven (7) successful years I'd complied with such terms were to be 
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rescinded based on an unsubstantiated allegation -I was being remanded to 
serve out the entirety of a prior conviction that dated back to 1997. Only 
with these factors in mind did I acquiesce to attorney Geddes' pressure and 
influence. 
18. On or about June 14, 2009, in written correspondence to attorney 
Geddes I agreed to "plead no contest" "under a Alford plea" sought to 
"bring this case to a close". Accordingly, I authorized attorney Geddes to 
"make this plea" because "I truly believed that Diana was aware I had 
knowledge of my HIV status." 
19. In reaching this decision I was operating with the understanding 
attorney Geddes had fully investigated the affirmative defenses codified in 
Idaho Code§ 39-608 (3). 
20. Upon information and belief, attorney Geddes misled me to 
understand every viable defense had been fully considered; that my only 
recourse was to "plead guilty" or face a certain "life sentence". Moreover, I 
am now to understand such representations are categorically false; and, were I 
aware of such facts I would not have abandoned my defenses nor agreed to plead 
guilty. 
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SUBSCRIBED AND SWORN to before me, the undersigned Notary Public in and 
for said State, this ~/fday of ~~-M-a_r_c_h~~-' 2014. 
/'· JAMES G. QUINN 
· .,_.,.ATE O_r IDAHO 
·,· NOTARY PUSLIC 
it/~""·~-
~LIC~I~ 
*** Seal. *** Residing@ Boise, ID., therein. 
Commission expires: ~ / IO I 20 l 9 . 
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OEPUT'v 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, Case No. cv-PcC2Vi_3-l3C 140 4 S S 
v. 
AFFIDAVIT OF JAMES C. ROSCOE, M.D. 
STATE OF IDAHO, 
Respondent. 












County of Ada 
JAMES C. ROSCOE, M. D. , being first duly sworn on oath, deposes 
and says: 
Dr. Roscoe's personal credentials are as follows: 
a. Medical degree, University of Pennsylvania School of Medicine, 
June 2002; 
b. Completed medical residency training in Family Medicine, June 
2006; 
c. Board Certification in Family Medicine, July 2006; 
d. Certified as HIV Specialist, American Academy of HIV Medicine, 
August 2007 to present; 
26 AFFIDAVIT OF JAMES C. ROSCOE, M.D. - 1 
000032

























e. Faculty Physician, Family Medicine Residency of Idaho, January 
2009 to present; 
f. Assistant Clinical Professor, Department of Family Medicine, 
University of Washington School of Medicine, since July 2012, 
(previously a Clinical Instructor since April 2009). 
He is a staff physician at the Wellness Center and the Family 
Medicine Residency of Idaho, 6094 West Emerald Street, Boise, Idaho 83704; 
208-514-2505 (office), 208-514-2504 (fax). 
He was Mr. Thomas' personal doctor in November and December 2008. 
In November and December of 2008 Mr. Thomas was taking highly active 
antiretroviral therapy (HAART) to suppress HIV viral replication. 
As a result of initiating HAART, Mr. Thomas' HIV RNA viral load was 
noted to be undetectable on November 20, 2008. Additional HIV RNA viral load 
testing between November 20, 2008 and May 11, 2009 also were undetectable. 
Multiple scientific studies have demonstrated that effective 
antiretroviral therapy (e.g. taking medications prescribed for the treatment 
of HIV resulting in the HIV virus not being detectable in an HIV-infected 
individual's blood sample) renders a person on such therapy extraordinarily 
unlikely, if not impossible, to transmit HIV to another person by any means, 
including unprotected sexual activity. One of the most notable scientific 
studies supporting this statement is titled "Prevention of HIV-1 Infection 
1 
with Early Antiretroviral Therapy" by Cohen, et al. The findings from this 
and other large, statistically significant studies evaluating transmissibility 
24 N En g I J Med • 2 0 1 1 Au g 1 1 ; 3 6 5 ( 6 l : 4 9 3 - 5 0 5 • do I : 1 0 • 1 0 5 6 / N E J Mo a 1 1 0 5 2 4 3 • E p u b 
2011 Jul 18. http://aldslnfo.nlh.gov/guldel lnes/html/1/adult-and-adolescent-
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of HIV in the setting of effective antiretroviral therapy have resulted in 
changes to the Department of Health and Human Services and World Health 
Organization guidelines for initiating treatment for HIV, with a focus on 
starting therapy sooner and recommending it to all HIV-positive individuals as 
an approach to improving health outcomes and controlling HIV transmission. 
Based on these research findings, HIV medical providers can now 
counsel their patients who have an undetectable viral load that transmission 
of their HIV infection, by any mode, is extremely unlikely. Though I would 
never advise HIV positive patients to have unprotected sex, including Kerry 
Thomas. 
I would also point out that Kerry Thomas has been on antiretroviral 
therapy since October 2006 and, per my clinic records, had a continuously 
undetectable HIV viral load between November 20, 2008 and May 11, 2009. 
Furthermore, I recall being informed that criminal charges had been 
filed against Mr. Thomas. However, I was never contacted by Mr. Thomas' 
attorney of record; Anthony R. Geddes, nor did I personally speak directly 
with anyone from the Ada County Public Defenders Office. 
On September 16, 2009, I was present in the Ada County Courthouse and 
available to testify on matters related to Mr. 1homas' medical facts but was 
not called upon to address the Court on Mr. Thomas' behalf. 




































Further your affiant 
Dated this CJ 
C 
c. Roscoe, M.D. 
I' ,..)IV!' 1 t: t11 ubot1.11 Id. a notary publi C' 
I 14--, day of October, 2013, personally appeared 
do certify that on 
before me James c. 
Roscoe, M.D., who being by me first duly sworn, declared that he signed the 
foregoing document and that the statements contained therein are true. 
Ark_. UJurl< {-y 
My commission expires: / O / rl ;/ 0 / g 
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Kerry s. Thomas 
32621 ICC/ I 116 B 
P.O. Box 70010 




MAR 10 2014 
CHRISTOPHER D. RICH, Clerk 
By RIC NELSON 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
MOTION FOR AN ORDER TAKING 
JUDICIAL NOTICE OF THE RECORD, 
TRANSCRIPT, AND PSI IN ADA 
COUNTY CASE No. CR-2009-0004448 
CDMES NOW, the Petitioner, Kerry S. Thomas, and hereby moves this court 
pursuant to I.R.E. 20l(d), for an order Taking Judicial Notice of the Record, 
the transcript of all hearings previously held, the Pre-Sentence Investigation 
Report in Ada County Case CR-2009-0004448, the underlying criminal case, 
together with the complete record from proceedings before the Idaho Court of 
Appeals: s.ct. Dkt. No. 2009-36947; and, s.ct. Dkt. No. 2011-39374 
respectively. 
The specific ground for this motion is that the entire record from the 
underlying criminal case, and subsequent appeal(s), is necessary for the 
purpose of reviewing Petitioner's post-conviction claims. 
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Idaho Code § 19-4906(a) requires that, "[I]f the application is not 
accompanied by the record of the proceedings challenged therein, the 
respondent shall file with its answer the record, or portions thereof, that 
are material to the questions raised in the application. The Petitioner 
proffers that the substantial record of the underlying criminal case is not 
readily available to the state and/or too voluminous to file with its answer 
or pre-answer dispositive motion. Accordingly, it is necessary for this Court 
to obtain the factual record from prior proceedings. 
Furthermore, in Mathews v. State, 122 Idaho 801, 808, 839 P.2d 1215, 1222 
(1992), the Idaho Supreme Court stated, "we hold that prior to dismissing a 
petition for post-conviction relief, the district court is required to obtain 
that portion of the trial transcript as is necessary to a determination 'on 
the basis of the application, the answer or motion, and the record,' that 
there potentially exist material issues of fact in dispute between the parties 
and that the respondent is not entitled to summary dismissal of claims 
warranting post-conviction relief. I.C. § 19-4906(b)." 
The Petitioner submits that taking judicial notice of the Clerk's Record, 
Ada County Grand Jury Transcript 2009-20, pre-trial hearing ( s) including 
the Pre-Sentence Investigation Report (currently under seal pursuant court 
order), the sentencing hearing transcript together with all other proceedings 
and subsequent appeals is necessary due to the scope of Petitioner's claims, 
encompassing defense counsel's performance and conduct throughout the course 
of pre-trial, sentencing, and other post-judgment deficiencies. 
,/~ 
DATED this~ day 
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CERTIFICATE OF MAILING 
t.b-
I HEREBY CERTIFY that on the~ day of March, 2014, I caused a true 
and correct copy of the above and foregoing to be delivered to the following: 
* 
GREG H. BOWER 
Ada County Prosecuting Attorney 
200 w. Front St., Rm. 3191 
Boise, ID. 83702 
By depositing a copy of the same within the institutional mail 
system, U.S. Mail, first class postage prepaid. 
MOTION FOR AN ORDER TAKING JUDICIAL NOTICE OF THE RECORD, 
TRANSCRIPT, AND PSI - 3 
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• 
J<erry S. Thomas 
ln01ate11.a01e ______ _ 
IDOC No. 32621 ___,~~~----
Address I CC / I 116 B 
P.O. Box 70010 
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CHRISTOPHER 0. RICH, Clerk 
By FtlC NELSON 
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IN THE DISTRICT COURT OF THE FOUR TH JUDICIAL DISTRICT --------
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ~·-A_DA ____ _ 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 











MOTION AND AFFIDAVIT IN 
SUPPORT FOR 
APPOINTMENT OF CONFLICT 
COUNSEL 
COMES NOW, Kerry Stephen Thomas, Petitioner, in the above 
entitled 01atter and 01oves this Honorable Court to grant Petitimers Motion for Appoint01ent of 
Counsel for the reasons 01ore fully set forth herein and in the Affidavit in Support of Motion for 
Appoint01ent of Counsel. 
1. Petitioner is currently incarcerated within the Idaho Depart01ent of Corrections 
under the direct care, custody and control of Warden Jason Ellis ( interim CCA) 
ofthe Idaho Correctional Center 
2. The issues to be presented in this case 01ay beco01e to co01plex for the Petitioner 
to properly pursue. Defendant lacks the knowledge and skill needed to represent 
hi01/herself. 
MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - I 




3. Defendant required assistance completing these pleadings, as he/she was unable 
to do it him/herself. 
4. Other: Inadequate legal and medical research capability in P.rison. 
l"" 
DATED this£ day of __ M_a_r~c_h _______ _'.__ 
AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL 
STATE OF IDAHO ) 
) ss 
County of __ A_d_a ____ ) 
Kerry Stephen Thomas , after first being duly sworn upon his/her oath, deposes 
and says as follows: 
1. I am the Affiant in the above-entitled case; 
2. I am currently residing at the Idaho Correctional Center 
under the care, custody and control of Warden Jason Ellis ( interim CCA); 
3. I am indigent and do not have any funds to hire private counsel; 
4. I am without bank accounts, stocks, bonds, real estate or any other form of real 
property; 
5. I am unable to provide any other form of security; 
6. I am untrained in the law; 
7. If I am forced to proceed without counsel being appointed I will be unfairly 
handicapped in competing with trained and competent counsel of the State; 
MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 2 
Revised: I 0/06/05 
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• 
Further your affiant sayeth naught. 
WHEREFORE, Petiticner respectfully prays that this Honorable Court issue 
it's Order granting Petiticner:s Motion for Appointment of Counsel to represent his/her interest, 
or in the alternative grant any such relief to which it may appear the Petitimeris entitled to . .,.~ 
DATEDThisCdayof March 2014 . 
Tl/ 




JAMES G. QUINN 
NOT P..RY PUBLIC 
STATE Of tOAHO bo~f~~~ 
Commission expires: 1 D (?& / tJ 
MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 3 
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e 
CERTIFICATE OF MAILING 
iJ_ 
I HEREBY CERTIFY that on the~ day of __ M_a_r_c_h ____ , 20-1.1_, I 
mailed a copy of this MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF 
COUNSEL for the purposes of filing with the court and of mailing a true and correct copy via 
prison mail system for processing to the U.S. mail system to: 
GREG H. BOWER 
______ A_d_a __ County Prosecuting Attorney 
200 W. Front Street, Rm. 3191 
Boise, ID. 83702 
t. 
Kerry S. Thomas 
MOTION AND AFFIDAVIT IN SUPPORT FOR APPOINTMENT OF COUNSEL - 4 
Revised: I 0/06/05 
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= !DOC TRUST=========== OFFENDER BANK BALANCES 03/03/2014 = 
Doc No: 32621 Name: THOMAS, KERRY STEPHEN 
Account: CHK Status: ACTIVE 
ICC/UNIT G PRES FACIL 
TIER-1 CELL-16 
Transaction Dates: 03/03/2013-03/03/2014 
Beginning Total Total Current 
Balance Charges Payments Balance 
2.83 1416.68 1414.21 0.36 
================================TRANSACTIONS================================ 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, PLAINTIFF 
Plaintiff(s) 
vs 
STATE OF IDAHO, DEFENDANT 
Defendant( s) 
CASE NO. CV-PC-2014-04580 
CERTIFICATE OF MAILING 
I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I 
have mailed, by United States Mail, one copy of the: VERIFIED PETITION FOR POST 
CONVICTION RELIEF as notice pursuant to Rule 77 (d) I.R.C.P. to each of the parties 
or attorneys of record in this cause in envelopes addressed as follows: 
ADA COUNTY PROSECUTING ATTORNEY 
(INTERDEPARTMENTAL MAIL) 
ADA COUNTY PUBLIC DEFENDER 
(COPY IN FILE) 
Kerry S. Thomas #32621 
PO Box 70010 
Boise ID 83707 
Dated:Monday, March 10, 2014 
CERTIFICATE OF MAILING 
~ourt Reference 
1/1 
CHRISTOPHER . RICH 






NO,_,. _ __.. _____ _ 
A.M 2(~3 $ ";._ ___ _ 
MAR 11 2014 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DIST~~==-Clerk 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA o..., 
KERRY S. THOMAS, 
Petitioner, 
vs. 












Case No. CV-PC-2014-04580 
ORDER RE: MOTION FOR 
APPOINTMENT OF COUNSEL AND 
NOTICE OF INTENT TO DISMISS 
CERTAIN CLAIMS 
_______________ ) 
Presently before the Court is Mr. Thomas's motion and affidavit for the appointment of 
counsel to represent him with regard to his petition for post-conviction relief, filed on March 7, 
2014. Petitioner has also filed an additional affidavit by Dr. James Roscoe sworn on October 9, 
2013. 
BACKGROUND 
In the underlying criminal case involved in this petition, Ada County Case Number CR-
FE-2009-0004448, Mr. Thomas was accused in two grand jury indictments, each filed on March 
11, 2009, of seven counts of felony Transfer of Body Fluid Which May Contain the Human 
Immunodeficiency Virus (LC. § 39-608) and of being a persistent violator of the law, 
respectively. He subsequently pled guilty, on June 24, 2009, to two of the seven counts in the 
first grand jury indictment in exchange for dismissal of the remaining counts therein, as well as 
dismissal of the persistent violator enhancement. Thereafter, on September 16, 2009, the Court 
sentenced the petitioner to consecutive maximum terms of fifteen years, with the first ten years 
of each term fixed, to run consecutively to each other and to the petitioner's sentence in another 
case (Ada County Case No. HCRI 7043, also involving a conviction for violation of section 39-
Order Appointing Counsel and Notice of Intent to Summarily Dismiss Certain Claims 1 
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608.) On November 3, 2011, following the remittitur of the Idaho Court of Appeals in docket 
number 36947, the Court issued an amended judgment of conviction specifying that the 
consecutive sentences in case number 4448 would now begin to run concurrently to the 
petitioner's sentence in case number HCRl 7043. 1 Tue petitioner's challenge to this Court's 
refusal to allow him to withdraw his guilty plea, reflected in the amended judgment of 
conviction, was denied by the Idaho Court of Appeals on March 25, 2013, in docket number 
39374, and a corresponding remittitur was issued March 29, 2013. The present prose petition 
and application for appointment of the public defender followed, nearly one year later. 
LEGAL STANDARDS - APPOINTMENT OF COUNSEL 
Idaho Code§ 19-4904 provides "a court-appointed attorney may be made available to the 
applicant" in a post conviction action. Id. Tue decision whether to grant or deny a request for 
court-appointed counsel is in the discretion of the court. Plant v. State, 143 Idaho 758, 152 P.3d 
629 (Ct. App. 2006), citing Charboneau v. State, 140 Idaho 789, 792, 102 P.3d 1108, 1111 
(2004). In analyzing whether a court should appoint counsel, a court must consider whether the 
claims filed by a pro se applicant are conclusory and incomplete. See id. at 792-93, 102 P .3d at 
1111-12. In this determination, a court must be lenient. If an applicant alleges facts that raise 
the possibility of a valid claim, the district court should appoint counsel in order to give the 
applicant an opportunity to work with counsel and properly allege the necessary supporting facts. 
Id. at 793, 102 P.3d at 1112. On the other hand, if claims are so patently frivolous that they 
could not be developed into viable claims even with the assistance of counsel, the court may 
1 The Court amended the judgment after determining that the petitioner, consistent with his first motion to withdraw 
his guilty plea, was not explicitly warned that his sentences in this case could be set to run consecutively to any 
sentence he was currently serving (although he was warned that his sentences in this case could be run consecutively 
to each other). In doing so, the Court denied, for the second time, the defendant's motion to withdraw his guilty plea 
on the basis that he was not warned of the maximum possible penalty he was facing in connection with a potential 
plea. After the Court of Appeals affirmed this Court's denial of this motion, the defendant filed a second motion to 
withdraw his guilty plea on entirely different grounds, which the Court rejected by its order issued on August 10, 
2012, and which the petitioner did not appeal. 
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decline to appoint counsel. Newman v. State, 140 Idaho 491,493, 95 P.3d 642,644 (Ct. App. 
2004). A motion to appoint counsel should receive careful consideration prior to any decision on 
the merits of the petition. Plant at 761, 152 P.3d at 632. 
DISCUSSION 
Petitioner has raised three distinct claims, each alleging a form of ineffective assistance 
of counsel. First, he asserts that trial counsel, Mr. Anthony Geddes of the Ada County Public 
Defender, provided ineffective assistance by failing to fully and competently investigate his 
claim of innocence based upon the affirmative defense of disclosure, set forth in section 39-
608(3)(a), Idaho Code. Although the petitioner does not deny that the nature of his alleged 
disclosure was explored by this Court in its plea colloquy, he now claims for the first time that 
his responses to the Court on this occasion negating this particular defense were the product of 
duress and/or coercion placed upon him by Mr. Geddes following Mr. Geddes' inadequate 
' 
investigation of the issues, which caused Mr. Geddes to issue faulty advice. 
Second, petitioner alleges that Mr. Geddes provided ineffective assistance by advising 
him incorrectly concerning the mental state required for a violation of section 39-608, i.e., by 
failing to advise him that the state would have to prove "the functional intent of an intent to 
injure" in order to win a conviction under this statute. Petitioner asserts this error by Mr. Geddes 
contributed to his entry of a guilty plea that was constitutionally infirm. 
Third, petitioner alleges that Mr. Geddes provided ineffective assistance by failing to 
consult with the aforementioned Dr. Roscoe, whose October, 2013 affidavit is attached with his 
petition. Had Mr. Geddes spoken with Dr. Roscoe, petitioner contends that he would have 
discovered that at the time of the offenses, petitioner was "non-infectious for the transmission of 
HIV" because he was being successfully treated with anti-retroviral medications that had reduced 
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his viral load to "undetectable" levels. Verified Petition at ,r 48. Petitioner contends that Mr. 
Geddes falsely represented that he had spoken with Dr. Roscoe and falsely reported that Dr. 
Roscoe did not share the petitioner's view on this subject, and hence Mr. Geddes mis-advised 
petitioner to plead guilty to avoid a life sentence. 
The Court will appoint counsel to assist the petitioner with regard to his first claim that 
Mr. Geddes inadequately investigated his defense of consent of the victim, and falsely informed 
the petitioner ( or inferred) that he had conducted a complete investigation and nothing helpful 
emerged. Although this claim is conclusory, and presently not supported by any evidence, the 
Court cannot say that it could not be developed into viability with the assistance of counsel. 
However, the Court will not appoint or authorize counsel to assist the petitioner with 
regard to his second and third claims. Petitioner's second claim is not dependent upon the 
development of any facts, but rather advances an interpretation of the mental state required for a 
conviction under section 39-608(1 ). This interpretation is not supported by the plain language of 
that statute or by any authority. The full text pertaining to the mens rea element of that statute is 
as follows: 
Any person who exposes another in any manner with the intent to infect 
Qr, knowing that he or she is or has been afflicted with acquired 
immunodeficiency syndrome (AIDS), AIDS related complexes (ARC), or other 
manifestations of human immunodeficiency virus (HIV) infection, transfers or 
attempts to transfer any of his or her body fluid, body tissue or organs to another 
person is guilty of a felony .... 
(emphasis added). Petitioner's assertion that this language "functionally" requires that he 
intended to injure his victim is the product of his private interpretation of the statute and cannot 
be developed into viability even with the assistance of counsel, for it ignores the fact that the 
statute plainly allows a conviction where a defendant knows he has HIV and transfers body fluid 
to another person, regardless of whether he has any specific intent to injure or infect the victim. 
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Were this not the case, the statute would be rendered toothless as every defendant could simply 
claim that although he or she performed the proscribed act, he or she did so sincerely believing 
that his or her victim would escape infection, for any number of proffered reasons. Had the 
Idaho legislature intended to require the state to prove a specific intent on the part of the 
defendant to injure or infect another, it easily could have said so; instead, it allowed for 
conviction upon proof of either a specific or a general intent, and provided a defense of informed 
consent. In doing so, the legislature formulated a statute that provides a maximum level of 
protection to the uninfected population. 
Further, and concerning the petitioner's third claim, the fact that the defendant and his 
physician believe that at the relevant times, the odds of transmission of the disease were nearly 
zero due to the therapy the defendant was under ( and hence the law may be considered 
overprotective from a scientific point of view), is irrelevant under section 39-608 even if Dr. 
Roscoe's testimony is conceded to be true. Contrary to the petitioner's statement in his petition 
(at paragraph 48, specifically), Dr. Roscoe did not state in his affidavit that petitioner was "non-
infectious for the transmission of HIV." Rather, he stated in his affidavit that transmission "by 
any mode, is extremely unlikely" given the therapy the petitioner was then under. Even had Dr. 
Roscoe testified consistent with the petitioner's assertion in his petition, however, such testimony 
would still be irrelevant, as the statute in its present and applicable form does not offer as a 
defense the defendant's private estimate of the odds that he will infect his victim. Thus, this 
claim could not be developed into viability even with the assistance of counsel and the Court will 
not appoint counsel in connection with it. 
CONCLUSION 
For the reasons set forth above, the motion for the appointment of counsel is GRANTED 
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as to the petitioner's first claim, and DENIED as to his second and third claims. Further, 
because the Court "is satisfied, on the basis of the application . . . and the record, that the 
applicant is not entitled to post-conviction relief and no purpose would be served by any further 
proceedings" with respect to the second and third claims, the Court hereby gives notice to the 
petitioner of its intent to dismiss those claims with prejudice in twenty days if its concerns are 
not addressed in a responsive brief received in that time. LC. § 19-4906(b ). Appointed counsel 
may assist the petitioner in this endeavor if he or she wishes to, but is not required to do so per 
the terms of this appointment. Specifically, should the petitioner wish to attempt to preserve 
these two claims, the petitioner must address each of these two issues: (1) provide a specific 
citation or citations to authority supporting his assertion that section 39-608 should be read to 
require a specific intent to injure; and (2) provide a specific citation or citations to authority 
supporting his assertion that section 39-608 should be read to provide a defense that the 
defendant is "extremely unlikely" to transmit HIV in the context of a particular encounter with 
another person. If no response is received in the time allotted pertaining to these two claims, 
they will be dismissed without further notice. 
SO ORDERED AND DATED this//~ay of March, 2014. 
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CERTIFICATE OF MAILING 
tlr-""' 
I hereby certify that on this Jl_ day of March, 2014, 
I mailed(served) a true and correct copy of the within 
instrument to: 
ADA COUNTY PROSECUTOR 
INTERDEPARTMENTAL MAIL 
ADA COUNTY PUBLIC DEFENDER 
INTERDEPARTMENTAL MAIL 
KERRY S. THOMAS #32621 
ICC/ I 116 B 
PO BOX 70010 
BOISE, ID 83707 
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Layne Davis 
DA VIS & WALKER 
250 South 5th Street, Suite 850 
Boise, ID 83 702 
Telephone: (208) 429-1200 
Facsimile: (208) 429-1100 
Idaho State Bar No. 4640 
Conflict Counsel for Petitioner 
e NO-.,..@ ~ ~ A.M.,, ____ F-'fl~~ j UJ: 
MAR 1 B 2014 
CHRISTOPHER 0. RICH Clerk 
Sy CHRISTINE SWEET 
DEPUTY 
Q ORIGINAL 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 












Case No. CV PC 2014-4580 
NOTICE OF APPEARANCE 
TO: THE CLERK OF THE ABOVE-ENTITLED COURT AND ALL PARTIES: 
YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE that Layne Davis, of 
Davis & Walker, pursuant to I.R.C.P. 1, hereby appears as conflict counsel for the Ada County 
Public Defender, as attorney of record for Kerry Stephen Thomas, Petitioner in the above-
entitled matter. All further pleadings and correspondence should be sent to the address indicated 
above. 
DATED this 17~y of March, 2014. 
DA VIS & WALKER 
\)V'\N-~V Ci 
By _____________ _ 
Layne Davis 
Conflict Counsel for Petitioner 
NOTICE OF APPEARANCE - Page 1 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the I~ day of March, 2014, I caused to be served a 
true and correct copy of the foregoing document by the method indicated below, and addressed 
to the following: 
Ada County Prosecutor's Office 
200 W. Front St., Rm. 3191 
Boise, ID 83 702 












DAVIS & WALKER 
250 South 5th Street, Suite 850 
Boise, ID 83702 
Telephone: (208) 429-1200 
Facsimile: (208) 429-1100 
Idaho State Bar No. 4640 
Conflict Counsel for Petitioner 
• 
ORIGINAL 
MAR 1 8 2014 
CHRISTOPHER D. RICH, Clerk 
By CHRISTINE SWEET 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 












Case No. CV PC 2014-4580 
MOTION TO UNSEAL PRE-
SENTENCE REPORT 
COMES NOW the Petitioner, John Henry Gill, by and through his attorney of record, 
Layne Davis of Davis & Walker, and hereby moves this Court pursuant to Idaho Criminal Rule 
32(h) for an Order to unseal the Pre-Sentence Report in State of Idaho v. Kerry Stephen Thomas, 
Ada County Case No. CR FE 2009-4448. Access to the Pre-Sentence Report is necessary for the 
Petitioner to explore allegations made in the Petition for Post Conviction Relief. 
DATED this (1~y of March, 2014. 
DA VIS & WALKER 
Layne Davis 
Conflict Counsel for Petitioner 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the l~ day of March, 2014, I caused to be served a 
true and correct copy of the foregoing document by the method indicated below, and addressed 
to the following: 
Ada County Prosecutor's Office 
200 W. Front St., Rm. 3191 
Boise, ID 83702 






DA VIS & WALKER 
By :&.4-t\.fuooolmAA. 
Legal Assistant 
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• 
GREG H. BOWER 
Ada County Prosecuting Attorney 
Jean M. Fisher 
Deputy Prosecuting Attorney 
200 W. Front Street, Room 3191 
Boise, Idaho 83 702 
Telephone: (208) 287-7700 
e 
:~.1m :::1:i~·-·····-·--
MAR 21 201~ 
CHRISTOPHER 0. RICH, Cieri< 
By JAMIE MARTIN 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 











Case No. CV PC 2014 04580 
MOTION TO RELEASE COPY 
OF PRESENTENCE 
INVESTIGATION REPORT TO 
RESPONDENT 
________________ ) 
COMES NOW, Jean M. Fisher, Deputy Prosecuting Attorney for the County of Ada, 
State of Idaho, and moves this Court for an order to release a copy of the presentence investigation 
report in Ada County Case CR-FE-2009-0004448 to the State to assist in their preparation to 
defend against the UPCP A motion filed by petitioner. 
DATED this 41 day of March, 2014. 
GREG H. BOWER 
Ada County Prosecuting Attorney 
MOTION TO RELEASE COPY OF THE PRESENTENCE INVESTIGATION REPORT 
TO RESPONDENT (KERRY STEPHEN THOMAS v. State), Page 1 
000058
• 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this &?\~ day of March 2014, I caused to be served, a 
true and correct copy of the foregoing Motion to Release Copy of the Presentence Investigation 
Report to Respondent upon the individual(s) named below in the manner noted: 
Name and address: Layne Davis, 250 S 5th St, Suite 850, Boise, ID 83702 
CJ By depositing copies of the same in the United States mail, postage prepaid, first class. 
CJ By depositing copies of the same in the Interdepartmental Mail. 
CJ By informing the office of said individual(s) that said copies were available for pickup at 
the Office of the Ada County Prosecutor. 
'efa By faxing copies of the same to said attomey(s) at the facsimile number: 4«:'.1-l lQD 
MOTION TO RELEASE COPY OF THE PRESENTENCE INVESTIGATION REPORT 
TO RESPONDENT (KERRY STEPHEN THOMAS v. State), Page 2 
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( v,/t::t k~1eli) 
o;a..11.e 
GREG H. BOWER 
• 
Ada County Prosecuting Attorney 
Jean M. Fisher 
Deputy Prosecuting Attorney 
Idaho State Bar No. 4606 
200 West Front Street, Room 3191 
Boise, Idaho 83702 
Telephone: (208) 287-7700 
e 
MAR·2 1 201~ 
CHRISTOPHER D, RICH Cla11c 
&/ JAMIE MARTIN ' 
D!PUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 










) ________________ ) 
Case No. CV PC 2014 04580 
MOTION FOR WAIVER OF 
ATTORNEY/CLIENT 
PRIVILEGE 
COMES NOW, Jean M. Fisher, Deputy Prosecuting Attorney, in and for the County of 
Ada, State of Idaho, and moves this Court for its Order waiving the attorney/client privilege for the 
reason stated below. 
The Petitioner KERRY STEPHEN THOMAS has filed a UPCPA Petition in this case. 
The Petitioner raises an ineffective assistance of counsel claim or claims. The State cannot 
explore this issue and meaningfully respond to this Petition without access to information and the 
ability to speak with handling trial counsel, which is subject to the attorney/client privilege. See 
Evidence Rules 502 and 513. Therefore, the State requests that this Court find that the Petitioner 
has waived the attorney/client privilege for purposes of these post-conviction proceedings, as to 




all information held by Anthony Geddes (and the Ada County Public Defender's Office), Mr. 
Thomas' Attomey(s) of Record in CR-FE-2009-000448, which is relevant, or which may lead to 
evidence relevant to the Petitioner's claim of ineffective assistance of counsel. 
It is the State's belief that trial counsel would prefer to have an Order from the Court 
waiving the attorney-client privilege before trial counsel will share privileged information 
contained in those files. 
DA TED this~ day ofMaich 2014. 
GREG H. BOWER 
Ada County Prosecuting Attorney 
Jean M. Fisher 
Deputy Prosecuting Attorney 




CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ~\~ day of March 2014, I caused to be served, a 
true and correct copy of the foregoing Motion for Waiver of Attorney/Client Privilege upon the 
individual(s) named below in the manner noted: 
Name and address: Layne Davis, 250 S 5th St, Suite 850, Boise, ID 83702 
CJ By depositing copies of the same in the United States mail, postage prepaid, first class. 
CJ By depositing copies of the same in the Interdepartmental Mail. 
CJ By informing the office of said individual(s) that said copies were available for pickup at 
the Office of the Ada County Prosecutor. 
1 By faxing copies of the same to said attorney( s) at the facsimile number: Lfil.- \ l D 0 





MAR 2 1 201'1 
Ada County Clerk 
GREG H. BOWER 
Ada County Prosecuting Attorney 
Jean M. Fisher 
Deputy Prosecuting Attorney 
Idaho State Bar No. 4606 
200 West Front Street, Room 3191 
Boise, Idaho 83 702 
Telephone: (208) 287-7700 
ti 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS 
Petitioner, 
vs. 










) _______________ ) 
Case No. CV PC 2014 04580 
ORDER FOR WAIVER OF 
ATTORNEY/CLIENT 
PRIVILEGE 
The Court having heard the motion heretofore made in the above proceedings of KERRY 
STEPHEN THOMAS vs. The State of Idaho, by GREG H. BOWER, Ada County Prosecuting 
Attorney, and the Court being fully advised in the premises; 
IT IS HEREBY ORDERED that the attorney/client privilege is waived, as to all 
information held by the Ada County Public Defender's Office and/or Anthony Geddes concerning 
Petitioner's claim of ineffective assistance of counsel in this case only. 
DATEDthis~of /tt.(fvcl, 2014. 
ORDER FOR WAIVER OF ATTORNEY/CLIENT PRIVILEGE (THOMAS), Page 1 
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GREG H. BOWER 
• RECEIVED 
MAR 2 1 2014 
Ada County Clerk 
Ada County Prosecuting Attorney 
Jean M. Fisher 
Deputy Prosecuting Attorney 
Idaho State Bar No. 4016 
200 W. Front Street, Room 3191 
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THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
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) _______________ ) 
Case No. CV PC 2014 04580 
ORDER TO RELEASE COPY OF 
PRE SENTENCE 
INVESTIGATION REPORT TO 
RESPONDENT 
Based upon the motion of the Respondent and the Court being otherwise fully advised, it is 
hereby ordered and this Does Order that a copy of the presentence investigation report in Ada 
County Case CR-FE-2009-0004448 be released to the State in order to prepare and defend against 
the UPCP A motion filed by petitioner. 
SO ORDERED this 71.{fi.day of March 2014. 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 












Case No. CV PC 2014-4580 
ORDER TO UNSEAL PRE-
SENTENCE REPORT PURSUANT 
TOICR32 
This matter having come before the Court on the Petitioner's Motion to Unseal Pre-
Sentence Report and good cause appearing therefore: 
IT IS ORDERED that the Pre-Sentence Report in Ada County Case No. CR FE 2009-
4448 shall by unsealed and delivered to counsel for the Petitioner. 
IT IS FURTHER ORDERED that neither the Petitioner nor his counsel shall release to 
any other person or agency, the report itself or any information contained therein without further 
order of the Court. This Order is granted to permit disclosure to Petitioner's counsel and staff 
assistants of Petitioner's counsel who agree to be bound by this Order and only in connection 
with the preparation of this case. Counsel and his staff assistants may discuss and review the 
contents of the Pre-Sentence Investigation with his client but may not release the Pre-Sentence 
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• 
Report itself to the Petitioner. At the conclusion of this case, Petitioner's counsel shall return all 
pre-sentence materials to the Court accompanied by an Affidavit that all materials are being 
returned and that no copies or extracts in any form of the Pre-Sentence Investigation are being 
retained. Violation of any provision of this Order shall be considered a contempt. 
IT IS SO ORDERED. 
DATED this ZY-;1-day of March, 2014. 
. ~ /l 
istrictJudge 
By~~ ~/ 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on theJ~y of March, 2014, I caused to be served a 
true and correct copy of the foregoing document by the method indicated below, and addressed 
to the following: 
Ada County Prosecutor's Office 
200 W. Front St., Rm. 3191 
Boise, ID 83 702 
Layne Davis 
DA VIS & WALKER 
250 South 5th Street, Suite 850 
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Facsimile: (208) 429-1100 
Idaho State Bar No. 4640 
boisemediation.com 
Conflict Counsel for Petitioner 
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CHRiSTOPHER D. RICH,~ 
By KATRINA THIE$~ 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN .AND FOR THE COUNTY OF ADA 
KERRY S. THOMAS, 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
) 
) Case No. CV PC 2014-04580 
) 
) MEMORANDUM IN RESPONSE TO 
) ORDER RE: MOTION FOR 
) APPOINTMENT OF COUNSEL AND 
) NOTICE OF INTENT TO DISMISS 
· ) CERTAIN CLAIMS 
) 
COMES NOW, the Petitioner, by and through counsel of~ord, Layne Davis of Davis 
& Walker, and hereby submits the following memorandum in response to this Court's order 
appointing counsel for some claims, denying counsel for others, and providing notice of its inte_nt 
to dismiss those claims for which counsel was not appointed ("Court•s Order.,). 
MEMORANDUM 
L Petitioner'• Counsel, In light of the Court's Order, affirmatively seeks to 
a11ut the Petitioner in all claims contained in the application for post-conviction relief. 
The Court has appointed counsel as to the Petitioner's .. first claim that Mr. Geddes 
inadequately investigated his defense of consent of the victim, and falsely informed the petitioner 
(or inferred) that he had conducted a complete investigation and nothing helpful emerged.It 
MEMORANDUM IN RESPONSE TO ORDER RE: MOTION FOR APPOINTMENT OF 
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Court's Order, p. 4. In addition, the Court indicated an intent to dismiss certain claims without 
appointing counsel for those claims. However, the Court's Order, while not requiring appointed 
counsel for the Petitioner to assist in other claims, authorizes appointed counsel to assist the 
Petitioner in respondiq to the Court's Order and its notice of intent to dismiss other claims. This 
.response, in consultation with the Petitioner, will address the issues contained in the notice of 
intent t"O dismiss other claims. 
II. The claims made by the Petitioner should not be summarily dum.lssed. 
The Petitioner was convicted of violating I.C. § 39-608. As the Court notes, the 
Petitioner has asserted that he is entitled to relief, in part, because his attorney incorrectly 
advised him of the crime•s elements, and because it was virtually impossible for him to transmit 
his HIV affliction. In the Court's Order, the Court requested that the Petitioner "(1) provide a 
specific citation or citations to authority supporting his assertion that section 39-608 should be 
read to require a specific intent to injure; and (2) provide a specific citation or citations to 
authority supporting his assertion that section 39-608 should be read to provide a defense that the 
defendant is 'extremely unlikely' to transmit mv in the cont.ext of a particular encounter with 
another person." Court's Order, p. 6. 
These claims ere not only appropriate for appointment of counsel; the Petitioner contends 
that they are appropriate for complete relief. Based on the elements in the statute and the 
allegations contained in the verified petition, the Petitioner has stated a claim upon which relief 
should be granted, and. at the very least, should not be dismissed at this stage of the proceeding. 
The elements of the offense have been described as follows: 
The crime of transfening a bodily fluid which may contain the l:ilV virus, I.C. § 
39-608, contains the following elements: 
(la) Expose another person in any manner with the intent to infect; 
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or 
(1 b) With defendant's knowledge that he or she has been afflicted 
with acquired immunodeficiency syndrome (AIDS), AIDS related 
complexes (ARC). or other manife~tions of human 
immunodeficiency virus (HIV); and 
(2) A transfer or attempted transfer of body fluid, tissue, or organs 
to another person. 
State v. Lewis, 123 Idaho 336,346,848 P.2d 394,404 (1993). 
P.0041006 
There is no question that the Petitioner consistently maintained that he never intended to 
infect anyone in an unlawful manner. Verified Petition. p. 10. Moreover, Dr. Roscoe•s affidavit 
is clear that the Petitioner had no "other manifestations of ... HIV." Therefore, it is true that the 
state was required to prove an "intent to inflict." As it stands now, the Verified Petition states a 
claim for post-conviction relief, but at a minimum, it is appropriate to appoint counsel to pursue 
all of the Petitioner's claims. 
The critical point is that the statute clearly requires a defendant to have ~ than simple 
HIV. It requires that the defendant transfer or attempt to transfer a bodily fluid while '"knowing 
that he or she is or has been afflicted with acquired immunodeficiency syndrome (AIDS), AIDS 
related complexes (ARC), or other manifestations o/human immunodeficiency virus (HIV) 
infection .... '' I.C. § 39-608 (emphasis added). If the Legislature wished to prohibit the 
transfer of bodily fluids merely with knowledge of having contracted HIV. it would have simply 
prohibited transferring a bodily fluid while "knowing that he or she has contracted HIV." It did 
not do so; instead, it prohibited. only the transfer of bodily fluids by those who know that their 
human immunodeficiency virus had manifested itself in some way. There is no indication that 
that was the case. In fact, Dr. Roscoe's affidavit establishes that the virus was virtually 
undetectable in the Petitioner. It clearly had not manifested itself in any way, e.g., throush 
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contracting full-blown AIDS. 
The ''manifestation" requirement is clear :from the statute's use of the word "other." In 
Reisenauer v. State Dept. of Transp .• the Idaho Supreme Court addressed the significance of a 
statute's use of the qualifying word "other!' 145 Idaho 948 (2008). In its analysis, the Court 
relied heavily on United States v. Standard Brewery, 251 U.S. 210 (1920). There, the U.S. 
Supreme Court reasoned that it "could not disregard the use of the word 'other' notwithstanding 
the contention that it should be eliminated from the statute in order to ascertain the true 
meaning." Id. at 218. Therefore, the prohibition that ''no grains, cereals, fruit, or other food 
product shall be used in the manufacture or production of beer, wine, or other intoxicating malt 
or vinous liquor for beverage purposes" meant that the beer or wine must be "intoxicating." 
Otherwise, the word "other" would be surplusage. Likewise, the mere existence of HIV within 
one's body is insufficient without the actual manifestation contained in something else ( such as 
AIDS), because the statute applies only to "AIDS [and] other manifestations of ... HN." 
III. Conclusion 
P.0051006 
For the above reasons, this Court should appoint counsel on all of the Petitioner's claims. 
RESPECTFULLY SUBMITTED, 
DATED this '3 ~y of March, 2014. 
DAVIS & WALKER 
By ~ '1 ~ (lA_ -rt\ 
Layne Davis 
Conflict Counsel for Petitioner 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the&/r day of March, 2014, I caused to be served a 
true and correct copy of the foregoing document by the method indicated below~ and addressed 
to the following: 
Ada County Prosecutots Office 
200 W. Front St., Rm. 3191 
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OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY S. THOMAS, 
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) __________ ) 
QHRtilOf'HER O. RICH, Clerk 
lrDlNOATMAN ,.., 
Case No. CV-PC-2014-04580 
ORDER DISMISSING SECOND AND 
THIRD CLAIMS 
Presently before the Court is Mr. Thomas's response, filed on March 31, 2014 through 
court-appointed counsel, to the Court's March 11, 2014 Order Re: Motion for Appointment of 
Counsel and Notice of Intent to Dismiss Certain Claims. In that order, the Court appointed 
counsel to assist Mr. Thomas as to his claim that his trial counsel Mr. Anthony Geddes provided 
ineffective assistance by failing to fully and competently investigate his claim of innocence 
based upon the affirmative defense of disclosure, set forth in section 39-608(3)(a), Idaho Code. 
However, the Court denied Thomas's request for counsel to assist him with two additional 
claims relying upon what is (in this Court's view) an erroneous reading of the criminal statute 
under which Mr. Thomas was convicted in the underlying criminal case, described below. The 
Court gave Mr. Thomas twenty days as required by Idaho law to address the Court's notice of 
intent to dismiss these additional claims, with or without the assistance of counsel. Mr. Thomas 
has timely responded through counsel; thus, the fate of these additional claims is now ripe for 
decision. 
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BACKGROUND 
In the underlying criminal case involved in this petition, Ada County Case Number CR-
FE-2009-0004448, Mr. Thomas was accused in two grand jury indictments, each filed on March 
11, 2009, of seven counts of felony Transfer of Body Fluid Which May Contain the Human 
Immunodeficiency Virus (I.C. § 39-608) and of being a persistent violator of the law, 
respectively. He subsequently pled guilty, on June 24, 2009, to two of the seven counts in the 
first grand jury indictment in exchange for dismissal of the remaining counts therein, as well as 
dismissal of the persistent violator enhancement. Thereafter, on September 16, 2009, the Court 
sentenced the petitioner to consecutive maximum terms of fifteen years, with the first ten years 
of each term fixed, to run consecutively to each other and to the petitioner's sentence in another 
case (Ada County Case No. HCRl 7043, also involving a conviction for violation of section 39-
608.) On November 3, 2011, following the remittitur of the Idaho Court of Appeals in docket 
number 36947, the Court issued an amended judgment of conviction specifying that the 
consecutive sentences in case number 4448 would now begin to run concurrently to the 
petitioner's sentence in case number HCRl 7043. 1 The petitioner's first challenge to this Court's 
refusal to allow him to withdraw his guilty plea, reflected in the amended judgment of 
conviction, was denied by the Idaho Court of Appeals on March 25, 2013, in docket number 
39374, and a corresponding remittitur was issued March 29, 2013. The petitioner filed a second 
motion to withdraw his guilty plea on July 27, 2012, in which he argued (identically to his 
counsel in counsel's response to the Court's notice of intent, as set forth below) that a conviction 
1 The Court amended the judgment after determining that the petitioner, consistent with his first motion to withdraw 
his guilty plea, was not explicitly warned that his sentences in this case could be set to run consecutively to any 
sentence he was currently serving (although he was warned that his sentences in this case could be run consecutively 
to each other). In doing so, the Court denied, for the second time, the defendant's motion to withdraw his guilty plea 
on the basis that he was not warned of the maximum possible penalty he was facing in connection with a potential 
plea. After the Court of Appeals affirmed this Court's denial of this motion, the defendant filed a second motion to 
withdraw his guilty plea on entirely different grounds, which the Court rejected by its order issued on August 10, 
2012, and which the petitioner did not appeal. 
Order Dismissing Second and Third Claims 2 
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under section 39-608 required him to have a manifestation of HIV infection other than those 
giving rise to the HIV-positive diagnosis. The Court rejected that argument in its order issued on 
August 10, 2012, which the petitioner never appealed. The present pro se petition and 
application for appointment of the public defender followed, nearly one year after the remittitur 
of March 29, 2013. 
LEGAL ST AND ARDS - APPOINTMENT OF COUNSEL 
Idaho Code§ 19-4904 provides "a court-appointed attorney may be made available to the 
applicant" in a post conviction action. Id. The decision whether to grant or deny a request for 
court-appointed counsel is in the discretion of the court. Plant v. State, 143 Idaho 758, 152 P.3d 
629 (Ct. App. 2006), citing Charboneau v. State, 140 Idaho 789, 792, 102 P.3d 1108, 1111 
(2004). In analyzing whether a court should appoint counsel, a court must consider whether the 
claims filed by a pro se applicant are conclusory and incomplete. See id. at 792-93, 102 P .3d at 
1111-12. In this determination, a court must be lenient. If an applicant alleges facts that raise 
the possibility of a valid claim, the district court should appoint counsel in order to give the 
applicant an opportunity to work with counsel and properly allege the necessary supporting facts. 
Id. at 793, 102 P.3d at 1112. On the other hand, if claims are so patently frivolous that they 
could not be developed into viable claims even with the assistance of counsel, the court may 
decline to appoint counsel. Newman v. State, 140 Idaho 491,493, 95 P.3d 642, 644 (Ct. App. 
2004). A motion to appoint counsel should receive careful consideration prior to any decision on 
the merits of the petition. Plant at 761, 152 P.3d at 632. 
DISCUSSION 
The two claims at issue here are as the Court described them in its notice of intent to 
dismiss: 1) the petitioner alleges that Mr. Geddes provided ineffective assistance by advising him 
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incorrectly concerning the mental state required for a violation of section 39-608, i.e., by failing 
to advise him that the state would have to prove "the functional intent of an intent to injure" in 
order to win a conviction under this statute;2 and 2) the petitioner alleges that Mr. Geddes 
provided ineffective assistance by failing to consult with his treating physician Dr. Roscoe, prior 
to advising him to enter his guilty pleas. Dr. Roscoe's October, 2013 affidavit is attached with 
the petition. Had Mr. Geddes spoken with Dr. Roscoe, petitioner contends that he would have 
discovered that at the time of the offenses, petitioner was "non-infectious for the transmission of 
HIV" because he was being successfully treated with anti-retroviral medications that had reduced 
his viral load to "undetectable" levels. Verified Petition at ,r 48. Petitioner contends that Mr. 
Geddes falsely represented that he had spoken with Dr. Roscoe and falsely reported that Dr. 
Roscoe did not share the petitioner's view on this subject, and hence Mr. Geddes mis-advised 
petitioner to plead guilty to avoid a life sentence. 
In its notice of intent to dismiss, the Court found that each of these two claims could not 
be developed into viability even with the assistance of counsel, because each was derived from a 
clearly erroneous reading of section 39-608. In his response filed through counsel, Mr. Thomas 
maintains that "the statute clearly requires a defendant to have more than simple HIV" because 
the legislature used the phrase "or other manifestations of ... (HIV) infection" in section 38-
608(1 ). Like Mr. Thomas did in his second motion to withdraw his guilty plea, counsel has 
embraced the notion that this wording indicates that the Idaho legislature did not intend to 
criminalize the act of knowingly exposing another to body fluid merely while knowing one is 
HIV-positive. Rather, counsel insists that this wording requires "manifestations" (presumably, 
2 Counsel for Mr. Thomas did not explicitly defend this claim, but rather asserts that the state should have been 
required to prove a specific intent to infect because Mr. Thomas lacked any "manifestations" of HIV as purportedly 
required by the general-intent prong of section 39-608. For the reasons set forth in this opinion, counsel is incorrect 
that the state was required in the underlying case to proceed under the specific intent alternative of section 39-608. 
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either overt symptoms or a viral load above some particular threshold) beyond those implied by 
the diagnosis itself, in order for the state to win a conviction. 
As the Court noted in both its order denying Thomas's further motion to withdraw his 
guilty plea, and in its notice of intent, this interpretation is not supported by the plain language of 
that statute or by any authority, to include the Reisenauer case cited in petitioner's brief. As the 
Court noted in the former of the two preceding orders, an HIV -positive diagnosis does not spring 
forth from nothing; as with any diagnosis, it requires some observable "manifestation," whether 
in the form of biological evidence detectable only by the use of scientific instruments, or some 
outwardly-observable sign or symptom associated with the disease. Thus, when the state proves, 
beyond a reasonable doubt, that a defendant is HIV -positive, or a defendant concedes that he is 
HIV -positive, the requirement of a "manifestation" of HIV is necessarily met, because the 
diagnosis depends upon some disease manifestation for its existence. Put another way, when a 
defendant concedes that he has a disease, as did Mr. Thomas, he concedes all the antecedent 
facts which must exist in order for the disease to exist, chief among which are "manifestations" 
of the disease. 3 
This reading of section 39-608 does not introduce any redundancy or absurdity into the 
statute, and in fact is necessary to avoid eviscerating the effectiveness of the law. Thomas's 
novel interpretation would allow HIV -positive persons to have sex with others, without 
disclosing their condition, regardless of whether they are in treatment or not, so long as they are 
3 In the Court's order denying Thomas's renewed motion to withdraw his guilty plea, the Court noted that Dr. Roscoe's affidavit 
itself referred to the presence of particular antibodies produced by the presence of the virus, which were present in Mr. Thomas' s 
blood. Such antibodies are clearly "manifestations" of HIV. But even in the absence of this affidavit, in this Court's view an 
admission by a defendant that he is HIV-positive is sufficient, since such a diagnosis necessarily includes an admission of a 
disease manifestation, even if it is not specifically identified. 
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asymptomatic or are undergoing therapy.4 As the Court stated in its notice of intent, in drafting 
(or adopting) section 39-608, the Idaho legislature enacted a statute that provides a maximum 
level of protection to the uninfected population. If the statute is overprotective from a scientific 
point of view as applied to HIV-positive persons taking advantage of modern anti-retroviral 
therapies, the solution is twofold: 1) the legislature may revise the statute to provide additional 
defenses along those lines; or 2) under the existing statute, an HIV -positive person has a defense 
of disclosure. The Court has appointed counsel to assist Mr. Thomas with regard to the issue of 
whether Mr. Geddes provided ineffective assistance in connection with the latter defense. 
However, the Court will not invade the province of the legislature in order to rewrite section 39-
608 to conform it to Mr. Thomas's understanding. To return to the gravamen of the claims in 
issue, the Court finds that Mr. Geddes properly understood the law governing the underlying 
charges, and advised Mr. Thomas accordingly. Therefore, he could not have provided 
ineffective assistance of counsel in the manner complained of in Mr. Thomas's second and third 
claims, and these claims will be dismissed. 
Alternatively, the Court would be remiss if it did not also point out that the issues raised 
in Mr. Thomas's second and third claims, although phrased as claims for ineffective assistance of 
counsel, in their essence assert error on the part of this Court in accepting a guilty plea without 
properly advising Mr. Thomas as to the elements the state would be required to prove at trial to 
obtain a conviction, or as to the available defenses to each of the charges. Under section 19-
4901(b), Idaho Code, these claims could have, and should have, been brought on direct appeal, 
4 The Court acknowledges that the Idaho Supreme Court has recently held that a Court may not avoid applying a plain and 
unambiguous statute in order to avoid an absurd result. Verska v. Saint Alphonsus Reg'! Med. Ctr., 151 Idaho 889, 896, 265 P.3d 
502, 509 (2011). Fortunately, this is not such a case, as the statute plainly and unambiguously allows for a conviction where the 
defendant is HN -positive but asymptomatic, or where he or she is undergoing effective treatment. 
Order Dismissing Second and Third Claims 6 
000078
but were not, and hence may not be raised in this proceeding. Thus, the Court will also dismiss 
them on this alternate ground. 
CONCLUSION 
The petitioner has now been given the required notice and has been fully heard in 
response to said notice through court-appointed counsel. For the reasons set forth above, court 
remains satisfied, on the basis of the application, the answer or motion, and the record, that the 
applicant is not entitled to post-conviction relief and no purpose would be served by any further 
proceedings with regard to his second and third claims as contained in his petition for post-
conviction relief. LC. § 19-4906(b). Accordingly, these claims are hereby DISMISSED with 
prejudice. 
SO ORDERED AND DATED this 3'J day of April, 2014. 
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CERTIFICATE OF MAILING 
I hereby certify that on this ~ay of April, 2014, 
I mailed(served) a true and correct copy of the within 
instrument to: 
ADA COUNTY PROSECUTOR 
INTERDEPARTMENTAL MAIL 
DAVIS & WALKER 
ATTN: LAYNE DAVIS 
250 S 5TH ST STE 850 
BOISE, ID 83702 
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Layne Davis 
DAVIS & WALKER 
250 South 5th Street, Suite 850 
Boise, ID 83 702 
Telephone: (208) 429-1200 
Facsimile: (208) 429-1100 
Idaho State Bar No. 4640 
Conflict Counsel for Petitioner 
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By PATRICK McLAUGHLIN 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 
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Case No. CV PC 2014-4580 
NOTICE OF HEARING 
TO: THE CLERK OF THE COURT, ALL PARTIES AND THEIR ATTORNEYS OF 
RECORD: 
YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE THAT Petitioner's 
requests a Status Review hearing in the above entitled matter, and will be called for hearing on 
Thursday, the 11th day of September, 2014 at 9:00 a.m., before the Honorable Michael 
Wetherell, at the Ada :~jty Courthouse, 200 W. Front St, Boise, ID. 83702 .. 
DATED this c~rci,ay of September, 2014. 
DAVIS & WALKER 
By~ 
Layne Davis 
Conflict Counsel for Petitioner 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the f'2__~y of September, 2014, I caused to be served 
a true and correct copy of the foregoing document by the method indicated below, and addressed 
to the following: 
Ada County Prosecutor's Office 
200 W. Front St., Rm. 3191 
Boise, ID 83 702 
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• FILED 9/5/2014 at 10:33 AM 
CHRISTOPHER D. RICH, CLERK OF THE COURT-
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO 
Plaintiff, 
vs. 




CASE NO. CV-PC-2014-04580 
ORDER TO TRANSPORT 
It appearing that the above-named defendant is in the custody of the Idaho State Board of 
Correction, and that it is necessary that KERRY S THOMAS be brought before this Court for: 
REVIEW ...... Thursday, September 11, 2014@09:00 AM 
IT IS THEREFORE ORDERED That the Ada County Sheriff bring the Defendant from the 
Penitentiary to the Court at said time and on said date; 
IT IS FURTHER ORDERED That immediately following said Court appearance the Sheriff 
return said Defendant to the custody of the Idaho State Penitentiary; 
IT IS FURTHER ORDERED That the Idaho State Board of Correction release the said 
Defendant to the Ada County Sheriff for the purpose of the aforementioned appearance and retake 
him into custody from the Sheriff upon his return to the Penitentiary. 
IT IS FURTHER ORDERED That the Clerk of this Court serve a copy hereof upon the 
Idaho Department of Corrections and the Ada County Sheriff forthwith and certify to the same. 
Dated this 5th day of September, 2014. 
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• Wetherell/0 Oatman/N Julson/September 11, 2014 Courtroom504 
Time Speaker Note 
9:06:29 AM i , ................................................................................................. , ........................................................................................................................................... , .. _ .................................................. .. 
9:06:31 AM iM Wetherell !Kerry S. Thomas PC1404580 - custody- Layne Davis -
! !Jean Fisher 
9:07:04 AM fDavis iaddresses the Ct re: status of this case -- reqt date to 
! l respond and thereafter set matter for evidenitary hearing 
............................................... .1. ............................................ ..1 ................................................................................................................................................................................................ .. 
9:07:12 AM !M Wetherell !inquires of counsel · ................................................................................................................................................................................................................................................................................................... 
9:08:51 AM !State !reqts 30d 
9:09: 10 AM f Def Counsel f reqts 30d from State's motion for summary dismissal 
: i 
9:09:22 AM f M Wetherell Jct will give the State until Oct 14, 2014 to file -- defense to 
! /file response on or before November 17 -- matter to be set 
! !tor oral argument on December 12, 2014 at 10:00 
9: 11 :03 AM f t End of Case .... .. · ..................... · .................. ............... · · 
9: 11 :03 AM f f 
: : 
9/11/2014 2 of2 
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e 
GREG H. BOWER 
Ada County Prosecuting Attorney 
Jean M. Fisher 
Deputy Prosecuting Attorney 
Idaho State Bar No. 4016 
200 W. Front Street, Room 3191 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 












Case No CVPC 2014-04580 
RESPONDENT'S ANSWER 
TO REMAINING COUNT I OF 
PETITION FOR POST 
CONVICTION RELIEF 
COMES NOW, Jean M. Fisher, Deputy Ada County Prosecutor, and files this 
answer to the Count 1, the only remaining allegation in the Petitioner's request for post 
conviction relief originally filed on March 4, 2014. After it was filed, the Court on its 
own filed a Motion for Appointment of Counsel and Notice of Intent to Dismiss Certain 
Claims. Petitioner's appointed counsel filed a Memorandum in Response to Order dated 
RESPONDENT'S ANSWER TO REMAINING COUNT I OF PETITION FOR 
POST-CONVICTION RELIEF (THOMAS), Page 1 
000085
March 31, 2014. After receiving that brief, the Court prepared a written decision and 
filed an Order Dismissing the Second and Third Claims of the petition. 
The Respondent now files this answer to the remaining count 1: 
1. The Respondent denies that trial counsel committed ineffective assistance of 
counsel; 
2. The Respondent denies all of the subparts of what is titled Allegation A with the 
following: 
a. The Respondent denies that the Petitioner informed counsel that he had in 
fact fully disclosed his HIV status to his victim. The police reports and the 
petitioner's statement to the PSI investigator both prove otherwise; 
b. The Respondent denies that petitioner provided at least "20 names" of 
people who could provide a "defense" to the charge. No such information 
was ever delivered and this allegation is in direct conflict from statements 
the defendant made in the police reports and to the PSI investigator; 
c. The Respondent denies that there were any exculpatory emails that would 
provide an affirmative defense; 
d. The Respondent neither confirms nor denies if Charles Craig was tasked 
with investigating any claims of the petitioner's "innocence" or "affirmative 
defense."; 
e. The Respondent denies that the petitioner had any affirmative defense as it 
related to the victim's knowledge of his HIV status. It is irrelevant if others 
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unrelated to the sexual relationship between the defendant and the victim 
knew; 
f. The Respondent denies that the Petitioner ever requested electronic records 
to prove an affirmative defense; 
g. The Respondent denies that trial counsel overlooked any of the petitioner's 
interests or defenses, specifically an affirmative defense as to the disclosure 
of his HIV status; 
h. The Respondent denies that trial counsel committed any act of ineffective 
assistance of counsel in the matter before this court and denies that he is 
entitled to relief as a matter of law. 
Dated this L day of September 2014. 
GREG H. BOWER 
da County Prosecuting Attorney 
anM. Fisher 
eputy Ada County Prosecutor 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this j}(J; ,rb day of September 2014, I caused to be 
served, a true and correct copy of the foregoing Respondent's Answer to Remaining Count 
I of Petition for Post-Conviction Relief upon the individual(s) named below in the manner 
noted: 
Name and address: Layne Davis, 250 S Fifth St, Suite 850, Boise, ID 83702 
o By depositing copies of the same in the United States mail, postage prepaid, first 
class. 
o By depositing copies of the same in the Interdepartmental Mail. 
o By informing the office of said individual(s) that said copies were available for 
pickup at the Office of the Ada County Prosecutor. 
~ By faxing copies of the same to said attomey(s) at the facsimile number: 429-1100 
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GREG H. BOWER 
Ada County Prosecuting Attorney 
Jean M. Fisher 
Deputy Prosecuting Attorney 
Idaho State Bar No. 4016 
200 W. Front Street, Room 3191 
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Case No CVPC 2014-04580 
RESPONDENT'S 
MOTION/BRIEF FOR 
SUMMARY JUDGMENT OF 
COUNT 1 CONTAINED IN 
THE PETITION 
COMES NOW, Jean M. Fisher, Deputy Ada County Prosecutor, and files this 
motion/brief for summary judgment as to the remaining Count 1 in the petitioner's 
request for post conviction originally filed on March 4, 2014. Subsequent to the filing of 
that brief, this Court on its own filed a Motion for Appointment of Counsel and Notice of 
Intent to Dismiss Certain Claims. Petitioner's appointed counsel filed a Memorandum in 
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Response to Order dated March 31, 2014. After receiving that brief, the Court prepared a 
written decision and filed an Order Dismissing the Second and Third Claims of the 
petition. 
As a matter of law, the Respondent argues that the petitioner is not entitled to any 
relief because trial counsel did not commit ineffective assistance of counsel. LC. 19-4906 
authorizes summary disposition of a petition for post conviction relief, either pursuant to 
motion of a party or upon the court's own initiative. LC. 19-4906 (b) provides as follows: 
When a court is satisfied, on the basis of the application, the answer or motion, and 
the record, that the applicant is not entitled to post-conviction relief and no 
purpose would be served by any further proceedings, it may indicate to the parties 
its intention to dismiss the application and its reasons for so doing. The applicant 
shall be given an opportunity to reply within 20 days to the proposed dismissal. 
Summary dismissal is permissible only when the petitioner's evidence raises no 
issue of material fact, which, if resolved in his favor, would entitle him to the requested 
relief. Gonzales v. State, 120 Idaho 759, 763, 819 P.2d 1159, 1163 (Ct.App. 1991). The 
Court is not required to accept mere conclusory allegations, unsupported by admissible 
evidence, or accept a petitioner's conclusions. Roman v. State, 125 Idaho 644, 647, 873 
P.2d 898, 901 (Ct. App. 1994) 
The court is not required to accept a petitioner's claim as true where the record 
clearly demonstrates the facts as otherwise. The record in the underlying criminal case of 
this petition clearly demonstrates that the facts prove that the petitioner does not have an 
affirmative defense to assert. The petitioner cannot assert that he told his victim of his 
HIV status because the investigation clearly proves otherwise. The petitioner's 
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allegations set forth now are not supported by the police reports and his own statements to 
the pre-sentence investigator. This issue was thoroughly vetted during the investigation 
of the case. To allege now that his attorney was ineffective for failing to research phone 
records or to talk to others who may have known of the petitioner's HIV status does not 
change the facts that at the time, the petitioner all but admitted that he did NOT tell the 
victim of his HIV status and that he takes full responsibility for his non-disclosure. 
In this case, the police reports, the statements made by the petitioner to the 
psychosexual evaluator, and his allocution in the pre-sentence investigation clearly and 
unambiguously support the fact that the petitioner did not tell his victim of his HIV status, 
making his argument in this petition ring false. Examining the reports in the police report 
which were made a part of the presentence investigation without objection by the 
petitioner, it is clear that the petitioner never told him victim. In the police reports, it is 
reported that the victim confronted the petitioner about his HIV status after a friend 
looked him up in the State Repository. When confronted, the petitioner responded to the 
victim's question of whether he was HIV positive as "Yes, how did you find out?" At 
Bates stamp pages 00019 - 00023, the petitioner was texting his victim after she learned 
of his HIV status. The petitioner urges her to wait before turning him in, giving him an 
opportunity to talk to his ex-wife first stating "Once I tum myself in. It is over for me. 
That is not meant to make you feel uneasy. It is just a fact." He further goes on and asks 
the victim to "call off the dogs" and tries to appease her by stating he will get his medical 
records for her to review with her doctor. When the victim tells him that she had a panic 
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e 
attack the night before, he replies "I know ... I truly apologize (sic). I know texting sucks 
but I'll be there in a bit. I'll call you as soon as i (sic) can. YOU ARE going to be fine." 
Interestingly enough, the petitioner NEVER states, implies, insists, or demands that the 
victim knew of his HIV status. Rather, it is clear that she did NOT know and that he was 
attempting to buy time before getting "turned in" to the authorities. Additionally, during 
the investigation, a friend of the victim called the petitioner on the victim's behalf and 
listened to the petitioner talk with the victim, explaining his HIV status, his prior history, 
his untruthful rendition of his prior legal history, and stating by way of explanation "I 
fucked up." (Pre-Sentence Report, Bates stamp 00014.) 
At page 5 of the psychosexual evaluation that was included in the Pre-Sentence 
Investigation, the petitioner stated the following, prior to sentencing: 
When asked if interactions were facilitated by force, he responded: 
"My belief is if she did not know (the examinee had HIV); she didn't have 
the ability to consent and to me that's force." When asked if he believed he 
humiliated his victim, he responded: "I think I scared her after she found out my 
status (HIV-positive). 
In the Defendant's Version of the Pre-sentence investigation at page 6, the petitioner 
stated the following: 
I take full responsibility for choice and actions of not telling Diana my HIV status 
prior to having sexual contact. I understand and believe I caused Diana to feel 
hurt, betrayed, scared and extremely anxious about whether she could have been 
affected. It was and is my responsibility to disclose up front and completely, 
without 'code words' or intentions, my HIV status because [sic[ my failure to do 
so put Diana's, as well as anyone I came in contact with, well being at risk to 
exposure to the HIV virus. I did not give Diana the information she needed to 
make an informed decision to give consent to engage in a sexual relationship with 
me. I took away her freedom to choose; I believe that if I was to transmit to Diana, 
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or anyone the HIV virus and they were to die from it because she did not know, 
would be the cruelest harm I could do. 
The entire pre-sentence report continues in the same vein as the defendant's comments 
above wherein he attempts to explain that his life at the time was emotionally void 
because his son moved away from him and he was feeling "helpless, empty, numb, 
vulnerable." (Pre-Sentence report, page 7) He stated "Looking back, now I see how blind 
I was in incapable of seeing the danger I was to myself and those around me. I took 
Diana for granted, I put her at risk." (Pre-sentence report, page 8). 
All of these recorded statements were made during the investigation and 
subsequent guilty plea and sentencing stage. There is no doubt that the petitioner never 
told the victim of his HIV status, making his claim of ineffective assistance of counsel 
without merit. Quite frankly, it doesn't matter how many other people knew of his HIV 
status. It only matters if the victim knew of his HIV status prior to the time he engaged in 
sexual relations with her and it is clear that she did not know. 
Defense counsel in this case is not required to run down every possible theory of 
innocence when the facts of the case clearly conclude otherwise. Counsel for the 
petitioner had a duty to fully, adequately, fairly represent his client which he did. This 
case was a "sentencing case" where defense counsel's job was to advocate as best he 
could for the best outcome to the case and to that end, he did a very good job. The 
petitioner was initially charged with 7 counts in the indictment. Counsel for the defense 
was able to negotiate pleading to 2 offenses, effectively cutting the amount of time by 60 
plus years. 
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The petitioner is not entitled to relief as a matter of law. The Respondent 
respectfully requests that this remaining issue be summarily dismissed. 
Dated this ii day of September 2014. 
GREG H. BOWER 
Ada County Prosecuting Attorney 
an M. Fisher 
eputy Ada County Prosecutor 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ~'{~ day of September 2014, I caused to be 
served, a true and correct copy of the foregoing Respondent's Motion/Brief for Summary 
Judgment of Count 1 Contained in the Petition upon the individual(s) named below in the 
manner noted: 
Name and address: Layne Davis, 250 S Fifth St, Suite 850, Boise, ID 83702 
o By depositing copies of the same in the United States mail, postage prepaid, first 
class. 
o By depositing copies of the same in the Interdepartmental Mail. 
o By informing the office of said individual(s) that said copies were available for 
pickup at the Office of the Ada County Prosecutor. 
~ By faxing copies of the same to said attomey(s) at the facsimile number: 429-1100 
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Case No CVPC 2014-04580 
AFFIDAVIT OF ANTHONY 
GEDDES 
_______________ ) 
The undersigned attests and swears as follows: 
1. My name is Anthony (Tony) Geddes and I was trial counsel for the petitioner in criminal 
case CRFE 09-0004448; 
2. I am an attorney working for the Ada County Public Defender's Office for more than 
fifteen years. I am in good standing with the Idaho State Bar; 
3. As an attorney, I carry a Felony caseload including Rape, Lewd Conduct, Felony Injury to 
Child, and Murder; 
AFFIDAVIT OF ANTHONY GEDDES, CV-PC-2014-04580 (THOMAS), Page 1 
000095
• 
4. As attorney for Kerry Stephen Thomas, I thoroughly reviewed all of the State's Discovery 
and the Pre-Sentence Report. Additionally, I thoroughly discussed the State's Discovery 
and the Pre-Sentence Report with my client; 
5. As attorney for Kerry Stephen Thomas, I did discuss with him whether or not he was 
factually not guilty of the offense based on the affirmative defense of fully disclosing his 
HIV status with the victim. After reading the police reports which included text 
messaging between my client and the victim, we agreed to abandon that defense; 
6. At sentencing, I conferred with my client and he did not ask me to make any corrections 
to his allocution wherein he took full responsibility for his crime including the fact that he 
knew he had the burden of informing his victim of his HIV status and he did not inform 
her of his status before engaging in sexual intercourse with her. 
Further, Your Affiant sayeth not. 
DATED, this~ day of September 2014. 
STATE OF IDAHO ) 
) ss. 
County of Ada ) 
On this li3_ day of September, 2014, before me, a Notary Public for Idaho, appeared 
Anthony Geddes, known to me to be the person whose name is subscribed to the within instrument, 
~)1.Q.t.\iln~ 
Notary Public or the State ofldaho 
Residing at: _.._~~-'---*"="1c-~ 
My Commission Expires: 























DAVIS & WALKER 
250 South 5th Street, Suite 850 
Boise, ID 83702 
Telephone: (208) 429-1200 
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Idaho State Bar No. 4640 
Conflict Counsel for Petitioner 
NO. __ _..iili'ielLJiB't .... :-: ""'s---: 
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CHRISTOPHER D. RICH, Clerk 
By PATRICK McLAUGHLIN 
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Case No. CV PC 2014-4580 
MEMORANDUM IN RESPONSE 
TO RESPONDENT'S 
MOTION/BRIEF FOR SUMMARY 
JUDGMENT OF COUNT 1 
CONTAINED IN THE PETITION ____________ ) 
COMES NOW, the Petitioner, by and through counsel Layne Davis of Davis & Walker, 
and hereby submits the following memorandwn in response to the state's motion for summary 
disposition. 
MEMORANDUM 
I. The State cannot Rely on the Provisions Contained in Idaho Code§ 19 .. 4906(b) 
The state appears to base its motion for summary disposition on Idaho Code § 19-
4906(b ). See, State's Memorandum, p. 2. However, that subsection is not the mechanism by 
which the state may move for summary dismissal. Rather, that subsection pennits the Court, on 
its own motion, to summarily dismiss the application for post-conviction relie£ Idaho Code § 19-
4906(b) applies "[w]hen a court is satisfied ... that the applicant is not entitled to post-
conviction relief[.]0 After a court is satisfied that that is the case, the court "may indicate to the 
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parties its intention to dismiss the application and its reasons for doing so." (emphasis added). 
The Idaho Supreme Court has explained that Idaho Code § 19-4906(b) also applies ''where a trial 
court dismisses a claim based upon grounds other than those offered ... by the state[.]'' Kelly v. 
State, 149 Idaho 517, 522 (2010). If the Court elects to do so, then it must provide the Petitioner 
20 days in which to respond. As the state notes, that portion of the proceeding already has 
occurred with regard to two counts. State's Memorandum, pp. 1"2, 
With regard to the count the Court chose not to dismiss under Idaho Code § 19-4906(b ), 
if the state wishes to pursue swnmary disposition, it must do so pursuant to Idaho Code § 19-
4906( c). That subsection applies to "a motion by either party for summary disposition of the 
application[.]" Under that subsection, summary disposition is appropriate only "when it appears 
from the pleadings, depositions, answers to interrogatories, and admissions and agreements of 
fact, together with any affidavits submitted, that there is no genuine issue of material fact and the 
moving party is entitled to judgment as a matter of law." I.C. § 19-4906(c). 
The state has submitted one affidavit, and nothing else, in support of its motion. It has 
taken no depositions, propounded no interrogatories or requests for admissions, and has 
identified no stipulated facts. Thus, the issue before the Cow't is whether there exists a genuine 
issue of material fact based only on the affidavit and the pleadings (i.e., the application the 
. ' 
state's answer thereto). 
II. The State cannot Rely on lnform.adon Contained in the Underlying Criminal Case 
In its motion for summary disposition, the state relies almost entirely on the record of the 
underlying criminal case.1 See, State's Memorandum, p. 2 ("The record in the underlying 
criminal case of this petition clearly demonstrates that the facts prove that the petitioner does not 
have an affi.nnative defense to assert.") However, "[n]o part of the record from the criminal case 
1 The 1tate's motion also contain$ an affidavit of: Anthony Geddes. 
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becomes part of the record in the post-conviction proceeding unless it is entered a.s an exhibit" 
because a '4post-conviction proceeding is not an extension of the criminal case from which it 
arises. Rather, it is a separate civil action[.]" Esquivel v. State, 149 Idaho 255, 258 n. 3 (Ct. 
App. 2010). Summary disposition is appropriate only "when it appears from the pleadings, 
depositions, answers to interrogatories, and admissions and agreements of fact, together with any 
affidavits submitted. that there is no genuine issue of material fact and the moving party is 
entitled to judgment as a matter of law." LC.§ 19-4906(c). 
The state has not attached the record as an exhibit to an affidavit, nor has the Court 
entered an order taking judicial notice of the underlying criminal case. The state therefore relies 
entirely on infonnation absent from the record of this separate proceeding. Because the state's 
purported record citations are not a part of this separate proceeding, the Court cannot consider 
the portions of the underlying criminal record cited by the state. If the state desires to rely on 
such infoxmation, it must withdraw its motion and, if the Court permits it to do so, resubmit the 
motion for summary dismissal. 
Ill. The Application States a Claim for Post-Conviction Relief 
A. Legal Standards 
At this stage of the post-conviction proceeding, Petitioner need only ''presentD evidence . 
making a prima /acie case as to each essential element of the claims upon which the applicant 
bears the burden of proof. [I]f genuine issues of material fact exist that would entitle the 
applicant to relief if resolved in the applicant's favor, summary disposition is improper and an 
cvidentiary hearing must be conducted." Berg v. State, 131 Idaho 517, 518-19 (1998) (emphasis 
added). In fact, ''the court will liberally construe the facts and reasonable inferences in favor 
of the nonmoving party." Follinus v. State, 127 Idaho 897 (1995). Further, "A court is 
required to accept the petitioner's unrebutted allegations as true[.]" Charboneau v. State, 144 
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Idaho 900, 903 (2007). 
An accused criminal possesses a right to assistance of counsel. Gideon v. Wainwright, 
372 U.S. 335 (1963). However, "[t]here is no constitutionally protected right to the effective 
assistance of counsel in post~conviction relief proceedings." Hernandez v. Stale, 133 Idaho 789, 
798 n.2 (1999). The right to assistance of counsel includes the right to effectjve assistance. 
McMarm v. Richardson, 391 U.S. 759 (1970). The right to effective assistance of counsel 
extends to the plea bargaining phase. Missouri v. Frye, 132 S.Ct. 1399 (2012); Lafler v. Cooper, 
132 S.Ct. 1376 (2012). 
In the ineffective assistance of cowisel context, a post-conviction relief applicant :first 
must establish deficient perfonnance. Strickland v. Washington, 466 U.S. 668, 687-88 (1984). 
This element is satisfied by establishing that the trial attorney's performance "fell below an 
objective standard of reasonableness." Follinus v. State, 127 Idaho 897,900 (1995) (''In order to 
prove a claim of ineffective assistance of counsel, an applicant must show that the attorney's 
conduct fell below an objective standard of reasonableness. '1 Second, the applicant must 
establish resulting prejudice. Strickland, 466 U.S. at 687-88. This element is satisfied when the 
applicant demonstrates ••a reasonable probability that the outcome of the trial would have been 
different." Follinus, 127 Idaho at 900. "When it is a111ertcd that a guilty plea was the 
,. 
product of ineffective aulstance. to prove the prejudlee prong the defendant 'must show 
that there is a reasonable probability that, but for counsel's errors, he would not have 
pleaded guUty and would ha"e insisted on going to trial.'" State,,, Mayer, 139 Idaho 643, 
649 (Ct. App. 2004) (emphasis added) (quoting Hillv. Lockhart, 474 U.S. 52, 59, 106 S.Ct. 366, 
88 L.Ed.2d 203 (1985)). 
In order to prevail on a post-conviction relief application, the petitioner need only 
establish entitlement to relief by a preponderance of the evidence. I.C.R. 57(c); Clark v. State, 
MEMORANDUM IN RESPONSE TO RESPONDENT'S MOTION/BRlEF FOR SUMMARY JUDGMENT OF 
COUNT 1 CONTAINED IN THE PETITION • Page 4 
000100
1112612014 18:05 P.0061009 
92 Idaho 827, 830 (1968). The issue at this procedural point. therefore, is whether, when all 
reasonable inferences are drawn in favor of the applicant, there is a 'lreaso1ia.ble probability" that 
the "preponderance of the evidence,, will establish that the outcome may have been different but 
for counsel's deficient performance. 
B. Petitioner bas Established a Genuine Issue of Material Fact 
Because the state has offered virtually no admissible evidence in support of its motion for 
summary dismissal, this Court must accept all of Petitioner's allegations as true, because the 
allegations are effectively unrebutted. Toe Affidavit of Anthony Geddes states only that he 
discussed discovery materials with the Petitioner, and that he convinced the Petitioner not to 
maintain his itmocence. According to the affidavit, "[a]fter reading the police reports which 
included text messaging between my client and the victim, we agreed to abandon that defense" 
that Petitioner ''was factually not guilty of the offense based on the affirmative defense of fully 
disclosing his IIlV status with the victim." Affidavit of Anthony Geddes, 15. 
As explained, however, the content of the text messages is not contained in the record 
before the Court. Mr. Geddes' affidavit also fails to identify the content of the text messages. 
The question, at this point; is whether a genuine issue of material fact exists regarding whether 
Mr. Geddes provided effective assistance of counsel when he advised Petitioner to abandon his . 
defense that he informed the complaining witness of his HIV status. The state has provided no 
evidence sufficient to create a genuine issue. Instead, the state simply indicates that Mr. Geddes 
saw some text messages--the content of which is not before the Court-and then advised 
Petitioner to plead guilty. Nothing before the Court is sufficient to establish the absence of a 
genuine issue as to the adequacy of Mr. Geddes• perfonnance. 
Therefore, in order to survive the motion for summary dismissal, Petitioner need only 
establish a prima facie case that he is entitled to relief. Tak.en as true, the entirely unrebutted 
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allegations establish a prima facie claim for post-conviction relief. At a minimum. there exists a 
genuine issue of material fact. The Verified Petition states that "The Petitioner informed counsel 
that he had in fact fully disclosed his HIV status to the complaining witness prior to e11gaging in 
a sexual relationship with the accuser." Verified Petition, p. 5 ,r 17. He :further "specifically 
requested counsel obtain certain electronically stored data from his personal end employment e-
mail acco~ and provided counsel the necessary locatioDt access, passwords, and other 
information to accomplish this essential task." Verified Petition, p. 5. 1 19. However, counsel 
failed to obtain the necessary information. Verified Petition, p. 6 , 21, The information would 
have been .. exculpatory." Verified Petition, p. 6123. 
Similarly. Petitioner's affidavit provided that "I fully ~losed my IDV status to [the 
complaining witness] prior to engaging in our sexual relationship and that I had insisted we 
practice safe sex, that I wore a condom on each and every occasion." Affidavit of Kerry Stephen 
Thomas, p. 2 14. Petitioner expressed that HMaintaining that I had absolutely told Ms. Anderson 
of my status prior to our relationship. counsel expressed that because I had a prior HIV related 
conviction ... 'No jury will believe you' •••. "If you take this to trial you•n be found guilty."' 
Affidavit of Kerry Stephen Thomas, p. 3 1 11. Critically. Petitioner testified that he informed his 
attorney that "there had to be a better option [than to plead guilty]" and again asked "if my e-
mail activity proved my account on the timeline of Ms. Anderson and [my] relationship." 
Affidavit of Kerry Stephen Thomas, p. 4 ,r 13. Petitioner "felt abandoned" and "[o]verwhelmed" 
as a result of the "'representations ofmy lawyer ... Affidavit of Kerry Stephen Thomas, p.41 16. 
The above allegations are highly specific and unrebutted by the state. They establish that 
exculpatory evidence existed to establish an absolute defense to the charge. They ·further 
establish that Mr. Geddes failed to obtain this information, but represented that he had Deficient 
perfonnance of counsel therefore has been established, at least on a prima facie basis. Finally, 
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Petitioner's testimony that he believed "there had to be a better option,, clearly establishes that a 
reasonable probability exists that, but for Mr. Geddes' deficient performance, Petitioner would 
have insisted on proceeding to trial. In other words. Petitioner was prejudiced by the deficient 
performance. Therefore, Petitioner respectfully requests that this Court deny the state's motion 
for summary dismissal, and set the matter for an evidentiary hearing. 
IV. Conclusion 
For the above reasons, this Court should deny the state's motion. 
RESPECTFULLY SUBMITTED, 
DATED this ~y of November, 2014. 
DAVIS & WALKER 
By___..'~~· ~ 
~avis 
Conflict Counsel for Petitioner 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ~y of November, 2014, I caused to be served 
a true and correct copy of the foregoing document by the method indicated below, and addressed 
to the following: 
Ada County Prosecutor's Office 
200 W. Front St., Rm. 3191 
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2 P.O. Box 70010 
Boise, ID. 83707 
• N0,_,.... _______ -1-A.M. o(i;:5:. FIL~D P.M----~ l'-'V 
DEC O 9 2014 
CHRISTOPHER D. RICH, Clerk 









IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
10 KERRY STEPHEN THOMAS, 
~ 
11 Petitioner, Case No. cv-Pc-201.X-4580 
12 vs. AFFIDAVIT OF 
KERRY STEPHEN THOMAS 
13 STATE OF IDAHO, 
14 Respondent. 
15 
16 STATE OF IDAHO 
sclllcet 
17 County of Ada 
18 KERRY STEPHEN THOMAS, being first duly sworn on oath, deposes and 
19 says: 
20 I am over 18 years of age, of sound mind, and am competent to testify to 
21 the following facts. All facts attested to herein are stated pursuant to my 
22 personal knowledge. 
23 In October 1988, I sought enlistment in the United States Air Force. As 
24 a requirement of admission I underwent immunological testing which revealed 
25 
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1 the presence of antibodies reactive to the HIV virus. The test result showed 
2 that I was positive for what I understand to be HIV-1. 
3 In the over twenty-five years following my HIV diagnosis, and as health 
4 care professionals have gained a more thorough understanding of HIV, there has 
5 occurred a vital shift in HIV immunology so profound to have moved my 
6 diagnosis from what the State of Idaho continues to wrongly characterize as a 
7 "death sentence" to what I understand to be a chronic manageable condition 
8 that is compatible with long term survival similar to other chronic diseases 
9 such as diabetes or heart disease. 
10 During those twenty-five years I have learned the value of being an 
11 active self-manager of my condition. In developing the skills to manage ;:ny 






maintain a physician knowledgeable in HIV related care. 
I have consistently built healthy and enduring working partnerships with 
my doctor(s) and support staff. As a result, with the direction of health 
care professionals, I have continuously stayed up to date regardino HIV as 
information became available. I discussed openly and honestly about my health 
18 status, treatment options and quality of life~including intimate 
19 relationships. 
20 Additionally, during these twenty-five years, I have practiced heal thy 
21 life habits that include working with mental health professionals, consuming a 
22 healthy diet, maintaining regular exercise, not smoking or drinking alcohol. 
23 Each of these practices are part of the management of my condition. 
24 I have been a patient at the HIV Services Clinic in Boise, Idaho from 
25 
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1 1989 to the present. My original treating physician was Dr. Kevin Clifford 
2 and more recently my care has been under the direction of Dr. Clayton Roscoe. 
3 With Dr. Roscoe as my primary physician, I was able to establish 
4 specific treatment goals to improve and prolong the quality of my life. I 
5 understand that maintaining an undetectable viral load would dramatically 
6 improve my chances of living a full and productive life; which I understood to 
7 mean that I would have the opportunity to live to see my grandchildren. 
8 In November and December 2008 Dr. Roscoe was my personal doctor at the 
9 Wellness Center and Family Residency of Idaho, located at 777 North Raymond 
10 Street, Boise, Idaho 83704. 
11 While under the care of Dr. Roscoe in November and December of 2008, I 
12 received treatment for HIV-1 known as Highly Active Anti-retroviral Treatment 
13 (HAART) used to prevent the HIV from replicating in my body. 
14 Although the primary purpose of HAART is to stop the progression of HIV, 
15 I also understand and appreciate the secondary benefit of reducing the risk of 
16 transmitting HIV through sexual contact. 
17 I was not in a sexual relationship when I initiated HI.\ART treatment, 
18 however, I understand that: a) being under the care of a licensed physician; 
19 b) diligently adhering to a HAART regimen---being asymptomatic; c) not having 
20 other co-factors such as other sexually transmitted infections; d) being in a 
21 monogamous relationship; and, e) practicing safe sex meant that the liklihood 
22 of transmitting the HIV virus to another person during sexual contact was 
23 extremely unlikely if not impossible. 
24 
25 
In addition to being treated with HAART and having a medically 
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1 undetectable viral load, I understood that a properly us,:d latex condom 
2 prevents the possibility of sexual fluids i.e. semen, from being exchanged 
3 thereby providing a high degree of protection against a variety of sexually 
4 transmitted diseases, including HIV infection. 
5 Furthermore, in conjunction to my HAART regimen, in November and 
6 December 2008, I was also current with my immunizations related to the 
7 treatment of HIV disease---diptherial tetanus (every 10 years); hepatitis A 
8 and B vaccine's; and influenza vaccine (every fall/winter). 
9 Moreover, in November and December of 2008, I was an active and 
10 participating member in the local HIV /AIDS support group offered through the 
11 HIV Services Clinic where issues of relationships, disclosing of ones HIV 
12 status, and, methods of safe/safer sex were subjects openly discussed and 
13 encouraged by those in attendance. 
14 On or about the 8th day of October, 2008, while at the residence of 
15 Craig and Kristen VanEngelen, located in Ada County, State of Idaho, I made a 
16 full and complete disclosure that I was "HIV positive" to Diana Anderson 
17 (hereafter "DA"), a woman I had known for approximately five (5) years, having 
18 worked with DA at Sel Equity Real Estate here in Boise, Idaho. 
19 Several weeks later in October 2008, DA and I began a personal 
20 relationship after going to dinner at a local restaurant. 
21 Shortly thereafter, during a lunch engagement at a restaurant called 
22 Splendor, adjacent to my place of employment, on or about November 5, 2008, DA 
23 and I had a lengthy and detailed discussion about the viability of our 
24 personal relationsship. 
25 
That conversation included a discussion involving 
26 AFFIDAVIT OF KERRY STEPHEN THOMAS - 4 
000108
e 
t sexually transmitted disease(s), including HIV, pregnancy prevention, condom 
2 use and related concerns regarding the furthering of our personal involvement. 
3 On the 11th day of November, 2008; I sent an email to DA from my 
4 personal email account, thomaskerry@yahoo.com, stating that, " ••• you [DA] know 
5 my past .•• " referring to our previous discussion from November 5, 2008, 
6 regarding my HIV status, my reservations to being in a relationship, and that 
7 of issues centering on trust. At the time, it was my understanding that DA 
8 and I agreed we would proceed slowly. See Exhibit 1, attached hereto and by 
9 this reference is incorporated herein. All exhibits are true and correct 
10 copies of the original. 
11 On or about the 18th day of November, 2008, at my home located in Ada 
12 County, Boise, Idaho, during a lunch engagement I invited DA to accompany me 
13 to fund raiser event for Allies Linked for the Prevention of HIV / AIDS, 
14 commonly known as "ALPHA". The fund raiser was to be held November 22, 2008. 
15 DA declined my invitation by stating that she would be out of town that 
16 weekend leading up to the Thanksgiving Holiday. See Exhibit 2, email from DA 
17 to your affiant dated November 18, 2008, attached hereto and by this reference 
18 is incorporated herein. 
19 On or about November 20, 2008, your affiant presented himself to a 
20 scheduled appointment at the Family Medicine Health Center. My care provider 
21 at the clinic that day was Anntara Smith, P.A.C. During my visit I discussed 
22 with P.A. Smith the following topics: a) That I was involved in a new 
23 relationship; b) I expressed that I had not had sexual contact; c) I 
24 acknowledged to P.A. Smith that I had fully disclosed and discussed my HIV 
25 
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1 status with my prospective partner ("DA") , and that I believed she understood 
2 all the relevant facts to make an informed decision concerning the 
3 relationship. 
4 During that same medical appointment I shared with P.A. Smith that I was 
5 feeling stressed and also voiced concern about erectile dysfundtion~in the 
6 event we were to engage in a sexual relationship in the future. cf. Verified 
7 Petition for Post Conviction Relief; See also Exhibit 2, Family Medicine 
8 Health Center Chart Document, dated November 20, 2008, attached hereto and by 











In addition to my discussion with P.A. Smith regarding my new 
relationship, during that November 20, 2008 medical evaluation I was advised 
and understood my viral load to be medically undetectable as a result of the 
successful HAART treatment regimen. 
I did not expose DA to any bodily fluid containing HIV, be it semen or 
saliva, in a manner that could have resulted in the transmission of HIV. 
It remains an undisputed fact that DA did not contract HIV as a result 
of having a sexual relationship with me. 
For many years your Affiant has remained committed to preventing the 
transmission of HIV and AIDS, as is evidenced by my extensive community 
20 activism. While acting as an advocate ambassador for HIV awareness in the 
21 local community, I accepted a vital role within ALPHA and other HIV outreach 
22 organizations. Embracing those responsibilities I was a frequent educator and 
23 guest speaker at many functions sponsored by Ada County Drug Court; the Port 
24 of Hope (Road to Recovery classes); Idaho Department of Correction, Field and 
25 




1 Community Services Division (Theraputic Community-Winners Circle / after 
2 care presentations); ALPHA Telephone Hot-Line operator; monthly participation 
3 in various ALPHA support groups~sharing my story of living with HIV, 
4 encouraging testing, treatment and disclosure of status to partners (old and 
5 new); and acting as a liaison between ALPHA and the Wellness Center at Family 
6 Medicine Residency of Idaho to implement their program "Know My Status" card 
7 contract. 
8 In addition to these activities, I periodically met with various civic 
9 leaders and fraternal organizations to lobby for financial contributions and 
10 other resource corrmitments to support HIV education, public awareness, 
11 testing, and for providing supportive services to infected and affected 
12 individuals. 
13 ooOoo 
14 I conveyed the aforementioned facts to my former attorney, Anthony 
15 Geddes. Counsel assured me that he would conduct a full investigation and 
16 speak to those individuals with knowledge of the facts. 
17 While waiting for the results of counsel's investigation, I sent letters 
18 to Mr. Geddes and made numerous phone calls; specifically asking counsel to 
19 obtain my computer records from Sel Equity Real Estate and from my personal 
20 computer located at my residence. I provided counsel with the passwords to my 
21 e-mail accounts, the name and contact information of my former employer's 
22 Information Technology specialist. Counsel repeatedly stated that he would 
23 contact everyone and acquire the relevant material. 
24 Several month's elapsed when counsel expressed that his investigator, 
25 
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1 Mr. Charles Craig, had "contacted everyone and nobody confirms what you're 
2 saying." After languishing for month's in jail and prison, distraught for 
3 being falsely accused of a crime I did not commit, I trusted my attorney had 
4 spoken to everyone he said had talked with, and also that he had pursued all 
5 posssible avenues of investigation. 
6 As the criminal case progressed counsel began to advise that I change my 
7 plea. Mr. Geddes stated "I've done everything I can," ••• "they will believe 
8 her," "if you don't plead guilty this judge will give you life [in 
9 prison]," ... "Kerry, no one will believe you." 
10 The Record is clear"'-'-! did indeed change my plea on the strong advice 
11 from counsel. I was very reluctant and only agreed to change my plea because 
12 I believed Mr. Geddes had talked to my doctor, done a full investigation, and 
13 that I had no other alternative than to abandon my defense. All of these 
14 developments occurred during an onslaught of negative, one-sided media 
15 coverage. I felt terrible that my family and friends were wrongly being 
16 subjected to a false and specious narrative at the behest of a vindictive, 
17 over zelous prosecutor. 
18 Ne.body appeared to be interested in the truth of the matter that I 
19 had unequivocally shared my HIV status with "DA". 
20 On or about June 11, 2013, I discovered that my former attorney did not 
21 undertake a thorough investigation as he had represented. In response to my 
22 repeated requests for case file documentation, counsel eventually, although 
23 reluctant doing so, provided me· numerous documents that revealed outright 
24 falsehoods. i.e. Counsel never did speak to my personal physician, Dr. 
25 
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1 Clayton Roscoe; counsel failed to contact the Sel Equity IT specialist to 
2 obtain the crucial e-mail history from my work computer; Counsel also 
3 neglected to retrieve my e-mail activity from my personal computer. I was 
4 able to discover counsel's investigative shortcomings, and lack of due 





These facts directly contravene counsel's earlier representations that became 
the basis to my change of plea decision. 
These revelations had to be clearly known to counsel as they existed 
in plain view within his own case file. Nevertheless, counsel was not 
10 forthcoming as to the deficiencies in the pre-trial investigation, his 
11 personal inquiry nor that of his investigator Mr. Craig. 
12 As a direct and proximate result of counsel's misrepresentations, I 
13 filed a pro se motion, pursuant to Idaho Criminal Rule 33(c), seeking to 
14 withdraw my guilty plea. Despite having discovered these material facts from 
15 within prison, while acting prose, and from the very case file of my former 
16 attorney, the district court denied the motion to withdraw my un-knowing, 
17 and un-intelligent change of plea. 
18 The medical facts of this case, coupled with years of community 
19 service dedicated to HIV activism and awareness, the readily available 
20 documentation suggesting the accuser knew full well my HIV status, all of 
21 which belies the false narrative relied upon by the State throughout these 
22 proceedings. 
23 Further sayeth your Affiant naught. 
24 // 
25 





























DATED this 4th day of December, 2014. 
SUBSCRIBED AND SWORN to before me, the undersigned Notary Public in 
+h 
for said State, this tj -day of December, 2014. 
' 
4 
*** Seal *** 
---------............... 
: R VERHAGE 
f NOTARY PUBLIC 
. STATE OF lDAHO 
Not~ublic for Idaho 
Residing@ Canyon County, therein 
Commission expires: "':) ; \ 3 / 20 \ q 




CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ~ day of December, 2014, I caused a 























ADA COUNTY PROSECUTING ATTORNEY'S OFFICE 
Jean M. Fisher, Deputy P.A. 
200 w. Front Street, Rm. 3191 
Boise, Idaho 83702 
* By depositing a copy of the same within the U.S. Mail system, 
first class postage prepaid. 
Kerry s. Thomas 
V 
Layne Davis 
Attorney for Petitioner 
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1/8/2009 12:19 PM 
FW:Hi 
From: Diana Anderson 
Sent: Tuesday, November 11, 2008 8:42 PM 
To: 'Kerry Thomas' 
Subject: RE: Hi 
Kerry, 
pL 
Page 1 of2 
Thank you for your understanding and support. It's nice to know someone who understands that it just 
doesn't feel right to talk about it right now. 
If I feel like talking about other things, I will call you. But for now, I just need some time. Thanks for 
understanding. I just feel.. .. so .... quite inside, for lack of a better word. 
Diana 
P.S. Let me know about NAR if you learn anything. You're awesome. 
From: Kerry Thomas [mailto:thomaskerrys@yahoo.com] 
Sent: Tuesday, November 11, 2008 2:14 PM 
To: Diana Anderson ' 
Subject: Re: Hi 
Diana, 
I completely understand. I truely do. You can take as long as you feel you need; you know my past and how I 
believe personal reflection was the best process for me. The only suggestion I would make is not to take 14 
years like I did ... just kidding. Take as long as you need. 
You are one of, if not the truest people I've ever met. Trust that inner voice, listen completely and as you know 
the answers will come. When it comes to being "anti-social" I choose to call it "personal-social" meaning that I 
have to take care of me. 
Let me know how the journey turns out. .. I can't wait for the next chapter .. 
Kerry 
From: Diana Anderson 
To: Kerry Thomas <thomaskerrys@yahoo.com> 
Sent: Tuesday, November 11, 2008 1:38:07 PM 
Subject: Hi 
Hi Kerry, 
fi Jp· !Ir·\ n(\r, m,Pnt.:: :mrl s~ttinP-s\A munson\T ,ocal Settirn!s\Terno\XPt1fVnM~4'g8WF6Fo: .. ~~~9 
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I am doing okay. I am hanging out at Jewelle's house today writing and getting some mail done. No one 
is here so it's quiet and I can get a lot done. 
I didn't really want to talk about this over email, but I am not ready to talk about it on the phone and 
you keep checking on me. I met with Dain yesterday and broke up with him again. It was difficult and I have a lot 
of emotions right now. 
He was very nice about the whole thing. He wants to make it a smooth transition and not fight. I hope 
that will work, but you never know. He started looking at places today, for sale and rent. He has the day off· 
work. 
I feel pretty somber right now. I want to have some time to myself to be quiet and process through my 
emotions. I know that I did the right thing for myself but there is still stuff to process . 
. I also feel like I need some space. I know that because of how I feel right now I do not want to be in a 
relationship for sure. I want to see what I need to learn from this relationship and grow as much as I can so I 
don't end up right back feeling how I feel right now. I am sure that I will feel more social in a few days or a week. 
But for now I want to be reflective. Additionally there are some energetic alignment with the stars, so to speak, 
that I want to be reflective about as well for the next few days. So I might come across as anti-social when I am 
just feeding my own heart and soul right now. 
Now do you see why I didn't want to text you .... my message was too long. Also I have a limited amount 
of texting to none Verizon customers. I had to get the cost of my cell bills down to below $150 per month so I 
cut my minutes and texting. 
Kerry I know that you are available to talk. I appreciate that. When I need someone to talk to I will call 
you. 
Thanks for you understanding and support. 
Diana 
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1/8/2009 12:19 PM 
FW:Hi 
From: Diana Anderson 
Sent: Tuesday, November 18, 2008 10:22 AM 
To: 'Kerry Thomas' 
Subject: Hi 
Hi Kerry, 
Page 1 of 1 
It is so strange. I want to talk with you, but I have felt too reluctant to open up right now while I feel so 
vulnerable. But, I am leaving Thursday for a week and then at Thanksgiving I have a ton of stuff happening, so I 
thought about seeing you at lunch today so we could talk and catch up. 
If you want to meet at your house today at 1:00 pm I could do that, so let me know. 
Could you check and see if I have a check at Sel-Equity please? If I do I will swing by there as well. 





A.M. ___ F1~1~. 3; ¥7 
DEC 11 20f4 
GHRISTOF'f C. , U. f1ICH, Clerk 
::v U.,.;_;:: LE 01.,NSEREAU 
c:r·1_ 1T\· 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 










CASE NO. CV-PC-2014-0004580 
ORDER TAKING JUDICIAL 
NOTICE OF THE RECORD, 




STATE OF IDAHO, 
Respondent. 
Upon motion of the Petitioner, filed on March 10, 2014, and good cause appearing, 
IT IS HEREBY ORDERED that the Court, pursuant to I.R.E. 201 ( d), takes judicial notice of the 
record; transcript of the grand jury proceedings held on March 10, 2009; transcript of the entry of 
guilty plea on June 24, 2009; the audio recording or transcript of the sentencing hearing held on 
September 16, 2009; the entirety of the presentence investigation report; and the psychosexual 
evaluation, for the purpose ofreviewing Petitioner Thomas' post-conviction claims.,,.~ CIIU~f-
~ ;// Pl'l'f ,~vi~'4J s,11.ec,~i~ ~"'~"s ,.,,, -pat r~£dl/ll ir 4,';11 111-r 
IT IS SO ORDERED and DATED, this /J-!'t of December, 2014. 'Sf::11',c::k ~ 
£.e4,~, 
c..., • ..,,, .., "''-'.Z.•,._ 
I'S ~ ci-le 
ORDER TAKING JUDICIAL NOTICE OF THE RECORD, TRANSCRIPTS, PSL AND 
PSYCHOSEXUAL EVALUATION 
Ce~ Ill- I ~0 
,reu,,J ... 
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JAN M. BENNETTS 
Ada County Prosecuting Attorney 
Jean M. Fisher 
Deputy Prosecuting Attorney 
200 W. Front Street, Room 3191 
Boise, Idaho 83702 
Phone: 287-7700 
Fax: 287-7709 
DEC 11 2014 
CHRISTOPH~A D. RICH, Clerk 
By JAMIE MAATIN 
Dl::PUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 










) __________ ) 
Case No CV-PC-2014-04580 
RESPONDENT'S MOTION 
FOR JUDICIAL NOTICE 
COMES NOW, Jean M. Fisher, Deputy Ada County Prosecutor, and files this 
motion requesting that the Court take Judicial Notice of the underlying criminal 
proceedings in this case, including the plea of guilty, the Pre-Sentence Investigation, the 
Psychosexual Evaluation, the defendant's comments at sentencing, and the sentencing 
hearing itself in its entirety. The Respondent notes that the Petitioner in this case has just 
filed a new Affidavit, Dated December 9, 2014, wherein he is now providing additional 
RESPONDENT'S MOTION FOR JUDICIAL NOTICE (THOMAS), Page 1 
000122
facts that he wants the Court to consider that were not a part of the original plea, sentence, 
pre-sentence information or psychosexual information. 
In determining the remaining allegation of the petition for relief, this Court should 
weigh and review the information it had at the time of sentencing against the new 
affidavit filed by the petitioner. 
DATED this L day of December, 2014 
JAN M. BENNETTS 
Ada County Prosecuting Attorney 
anM.Fisher 
Deputy Prosecuting Attorney 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 11-1-\. day of December, 2014 I caused to 
be served, a true and correct copy of the foregoing Respondent's Motion for Judicial 
Notice upon the individual(s) named below in the manner noted: 
Layne Davis, 250 S 5th Street, Ste 580, Boise, ID 83702 
o By depositing copies of the same in the United States mail, postage prepaid, first 
class. 
o By Hand Delivering said document to defense counsel. 
o By depositing copies of the same in the Interdepartmental Mail. 
o By informing the office of said individual(s) that said copies were available for 
pickup at the Office of the Ada County Prosecutor. 
_)(t[)y faxing copies of the same to said attomey(s) at the facsimile number: 
/ 2_08-429-1100 
~·~ Legal Assian 
RESPONDENT'S MOTION FOR JUDICIAL NOTICE (THOMAS), Page 2 
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DEC 11 2014 
~~ 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND l'OR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Plaintiff, 
vs. 
STATE OF IDAHO, 
Defendant .. 
Case No. CVPC14-4580 
ORDER TO 'l'RANSPORT 
It appearing that the above-named plaintiff is in the custody 
of the Idaho State Board of Correction, and that it is necessary 
that he be brought before this Court on DECBMBBBR 12, 2014 AT 
10:00 A.M. 
IT IS THEREFORE ORDERED That the Ada County Sheriff bring the 
plaintiff from the Penitentiary to the Court at said time and on 
said date; 
IT IS FURTHER ORDERED That immediately following said Court 
appearance the Sheriff return said plaintiff to the custody of the 
Idaho State Penitentiary; 
IT IS FURTHER ORDERED That the Idaho State Board of 
Correction release the said plaintiff to the Ada County Sheriff 
ORDER TO TRANSPORT 
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for the purpose of the aforementioned appearance and retake him 
into custody from the Sheriff upon his return to the Penitentiary. 
IT IS FURTHER ORDERED That the Clerk of this Court serve a 
copy hereof upon the Idaho Department of Corrections and the Ada 
County Sheriff forthwith and certify to the same. 
Dated: December 11, 2014 
District Judge 
ORDER TO TRANSPORT 
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Weatherall - Hardy- N. Jlon 12-12-14 • Courtroom504 
Time Speake Note 
10:24:29 AM i !Kerry Stephen Thomas PC14-04580 - Motion to Dismiss - Custody-, 
! !Shawna Dunn - Layne Davis 
10:25:20 AM!Judge freviews file 
10:27:43 AMfShawna[argues motion 
!Dunn 1 
10:29:14 AM iJudge ttakes judicial notice of the record 
10:30:02 AMfShawna[discusses cases regarding motion, asking to strike additional affidavit 
iDunn 1 
10:32:53 AMtJudge !addresses Tony Geddes motion 
10:34:17 AMfShawna[why would he abandon defense 
!Dunn ! 
10:34:29 AM lJudge !there are issues here, light most favorable to the nonmoving party, there 
I l is a factual issue that court is required to look at 
10:37:08 AM f Shawna [Marene and Grant changes thing, the record still has merit 
!Dunn ! ................................................ ; ...........................................................................................................................................................................................................................................................................  
10:37:51 AM /Judge jl've made some of the law that the appeals court has upheld 
10:39:33 AM f shawna [discusses the record, evidentary hearing isn't necessary here 
/Dunn ! 
10:41 :03 AM f Layne [responds to argument; if investigation had been done then guilty plea is 
j Davis l not made knowingly 
10:44:07 AM f Judge [the state doesn't have the right to argue that Mr. themas was put under 
l loath and answered questions, now he's changing his side 
i : 
10:44:41 AM Jlayne [The state should argue it at a hearing 
!Davis ! ................................................ + ............................ ~ ............................................................................................................................................................................................................... -............................ . 
10:44:49 AM rJudge 11 will give you that right, Mr. Thomas has made certain statements in his 
12/12/2014 
jaffidavit, could have a basis for relief or new trial. Reading the record 
!most favorable to the non moving party, still remains a viable claim in 
!regards as to what was told to Mr. Geddes and what he did with it. 








0 [ C 1 2 2014 
CHAts:re,,"t~ 0. FilWt.. l"I...L 
Sy DIAAe OAlW,N · .......-" 
°"""' IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Plaintiff, 
vs. 
STATE OF IDAHO, 
Defendant. 
Case No. CVPC2014-4580 
ORDER TO TRANSPORT 
It appearing that the above-named defendant is in the custody 
of the Idaho State Board of Correction, and that it is necessary 
that he be brought before this Court on MARCH 9, 2015 AT 9: 00 
A.M. 
IT IS THEREFORE ORDERED That the Ada County Sheriff bring the 
Defendant from the Penitentiary to the Court at said time and on 
said date; 
IT IS FURTHER ORDERED That immediately following said Court 
appearance the Sheriff return said Defendant to the custody of the 
Idaho State Penitentiary; 
IT IS FURTHER ORDERED That the Idaho State Board of 
Correction release the said Defendant to the Ada County Sheriff 
ORDER TO TRANSPORT 
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for the purpose of the aforementioned appearance and retake him 
into custody from the Sheriff upon his return to the Penitentiary. 
IT IS FURTHER ORDERED That the Clerk of this Court serve a 
copy hereof upon the Idaho Department of Corrections and the Ada 
County Sheriff forthwith and certify to the same. 
Dated: December 12, 2014 
District Judge 
ORDER TO TRANSPORT 
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A111N ____ u_P.M. ))'tf 
DEC 2 2 2014 
OHRISTC.,l"Ht,il D. FJIQH, Clerk 
ByOIANEOA~ 
Deputy 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 












CASE NO. CV-PC-2014-0004580 
ORDER DENYING MOTION FOR 
SUMMARY DISPOSITION 
Currently before this Court is the State's Motion for Summary Disposition. The Court 
heard oral argument on the motion on December 12, 2014 and announced its decision from the 
bench, noting that a written order would follow. 
I. BACKGROUND 
On March 10, 2009, Mr. Thomas was indicted on seven counts of felony Transfer of 
Body Fluid Which May Contain the Human Immunodeficiency Virus (1.C. § 39-608) and of 
being a persistent violator of the law. On June 24, 2009, Mr. Thomas entered a guilty plea to two 
counts and the remaining five counts and the persistent violator count were dismissed. On 
September 16, 2009, the Court entered a Judgment of Conviction, sentencing Mr. Thomas to 
consecutive sentences of fifteen years with the first ten fixed for each charge, also consecutive to 
the prior term he would be serving for violating his parole. After Mr. Thomas' appeal, the Court 
amended the Judgment of Conviction so that the sentences ran concurrently with the prior 
sentence, yet consecutive to each other. 
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Mr. Thomas subsequently brought a Petition for Post-Conviction Relief, alleging 
ineffective assistance of counsel on three points 1) defense counsel failed to obtain certain 
exculpatory evidence; that defense counsel represented he had made a full investigation; and 
defense counsel coerced Mr. Thomas into his guilty plea based upon that false representation; 2) 
defense counsel did not properly understand the applicable statute; and 3) defense counsel 
misrepresented to Mr. Thomas that he had spoken to a doctor about the alleged "non-infectious" 
status. The Court appointed counsel with respect to the first of Mr. Thomas' claims, but issued its 
notice of intent to summarily dismiss the remaining two claims. In due course, the Court 
summarily dismissed the second and third claims. 
II. LEGAL STANDARDS 
A. SUMMARY DISMISSAL. A petition for post-conviction relief is an entirely new 
proceeding and is civil in nature; it is distinct from the criminal action, which led to conviction. 
Stuart v. State, 136 Idaho 490, 36 P.3d 1278, 1282 (2001); Peltier v. State, 119 Idaho 454, 808 
P.2d 373, 375 (1991). Like a plaintiff in a civil action, the petitioner seeking post-conviction 
relief must bear the burden of proving the allegations upon which the petition for post-conviction 
relief is based by a preponderance of evidence. I.C.R. 57(c); Grube v. State, 134 Idaho 24, 995 
P.2d 794 (2000). However, the pleadings of a post-conviction petition differ from those of a 
civil action, in that "[t]he application must contain much more than a short and plain statement of 
the claim." State v. Yakovic, 145 Idaho 437, 180 P.2d 476, 482 (2008). The applicant for post-
conviction relief is required to make a prima facie case by presenting admissible evidence on 
each essential element of his or her claims. Berg v. State, 131 Idaho 517, 518-19, 960 P.2d 738, 
739-40 (1998); LC. § 19-4903. 
In determining whether a motion for summary dismissal is properly granted, a court must 
review the facts in a light most favorable to the petitioner, and determine whether they would 
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. entitle petitioner to relief if accepted as true." Ferrier v. State, 135 Idaho 797, 799, 25 P.3d 100, 
112 (2001)(citing Ivey v. State, 123 Idaho 77, 844 P.2d 706 (1993)). "A court is required to 
accept the petitioner's unrebutted allegations as true, but need not accept the petitioner's 
conclusions." Id.; Ivey v. State, 123 Idaho 77, 844 P.2d 706 (1993). 
Summary dismissal is appropriate where the record from the criminal action or other 
evidence conclusively disproves essential elements of the applicant's claims. Follinus v. State, 
127 Idaho 897, 899, 908 P.2d 590, 592 (1995)(citing Dunlap v. State, 126 Idaho, 901, 906, 894 
P.2d 134, 139 (Ct.App.1995) (police affidavit was sufficient to support issuance of search 
warrant, and defense attorney therefore was not deficient in failing to move to suppress evidence 
on ground that warrant was illegally issued); Stone v. State, 108 Idaho 822, 826, 702 P.2d 860, 
864 (Ct.App.1985) (record of extradition proceedings disproved applicant's claim that he was 
denied right to counsel in those proceedings)). 
The district court is vested with the discretion of making factual findings, and must rely 
on substantial, even if conflicting, evidence in the record. Martinez v. State, 125 Idaho 844, 875 
P.2d 941 (Ct. App. 1994); Holmes v. State, 104 Idaho 312, 658 P.2d 983 (1983). "[A]n 
applicant's conclusory allegations, unsubstantiated by any admissible evidence, need not be 
accepted as true." Roman v. State, 125 Idaho 644, 873 P.2d 898 (Ct. App. 1994); Drapeau v. 
State, 103 Idaho 612, 617, 651 P.2d 546, 551 (Ct.App.1982). If the allegations fail to frame a 
genuine issue of material fact, or fail to establish all the necessary prima facie elements of a 
claim for relief, the court "may indicate to the parties its intention to dismiss the application and 
its reasons for so doing." I.C. § 19-4906(b); !.C.R. 57(c); Parrott, 117 Idaho 272, 787 P.2d 258 
(1990). However, if the application raises a material issue of fact, the district court must conduct 
an evidentiary hearing and make specific findings of fact on each such issue. I.C. § 19-4907(a); 
Martinez v. State, 125 Idaho 844,875 P.2d 941 (Ct. App. 1994). 
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B. INEFFECTIVE ASSISTANCE OF COUNSEL. The issue of ineffective assistance of 
counsel is properly raised in a post-conviction setting. See Mathews, 839 P.2d 1215, 1219 (citing 
Kraft v. State, 100 Idaho 671, 674, 603 P.2d 1005, 1008 (1979). To prevail on a claim of 
ineffective assistance, a petitioner must overcome the strong presumption that counsel's 
performance was adequate by demonstrating "that counsel's representation did not meet 
objective standards of competence." Roman, 125 Idaho at 648-49, 873 P.2d at 902-03. 
Claims alleging ineffective assistance of counsel are evaluated under the two-part test set 
forth in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984). Under this test, the 
petitioner must not only demonstrate that counsel's performance was deficient, but must also 
show that the deficient performance was prejudicial. Id., 466 U.S. at 687-88, 104 S.Ct. at 2064-
65. To establish deficient performance, the applicant must prove that counsel's representation 
fell below an objective standard of reasonableness. Id. To prove prejudice, the applicant must 
show there is a reasonable probability that, but for counsel's unprofessional errors, the result of 
the proceeding would have been different. Id. at 694; Parrott, 117 Idaho at 274-75, 787 P.2d at 
260-62. The "prejudice" requirement focuses on whether counsel's ineffective performance 
impacted the outcome of the case. Hill v. Lockhart, 474 U.S. 52, 59, 106 S.Ct. 366, 370-71 
(1985); Griffith v. State, 121 Idaho 371, 825 P.2d 94 (Ct.App.1992). In order to avoid summary 
dismissal, Petitioner must allege sufficient facts under both parts of the test. Martinez v. State, 
125 Idaho 844, 875 P.2d 941 (Ct. App. 1994). Finally, the Court notes that "[t]here is a strong 
presumption that trial counsel was competent and that trial tactics were based on sound legal 
strategy." Dunlap v. State, 141 Idaho 50, 58-59, 106 P.3d 376, 384-85 (2004). 
The duty to investigate requires only that counsel conduct a reasonable investigation. 
Stevens v. State, 156 Idaho 396, 327 P.3d 372 (Ct. App. 2013)(citing Mitchell v. State, 132 Idaho 
274, 280, 971 P.2d 727, 733 (1998); Estes v. State, 111 Idaho 430, 434, 725 P.2d 135, 139 
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(1986)). In assessing the reasonableness of counsel's investigation, the Court considers not only 
the quantum of evidence known to counsel, but also whether the known evidence would lead a 
reasonable attorney to investigate further. Id. (citing Wiggins, 539 U.S. at 527, 123 S.Ct. at 2538, 
156 L.Ed.2d at 488-89; Strickland, 466 U.S. at 691, 104 S.Ct. at 2066, 80 L.Ed.2d at 695-96; 
Mathews, 133 Idaho at 307, 986 P.2d at 330; Murphy, 143 Idaho at 146, 139 P.3d at 748.) 
"Strategic choices made after thorough investigation of law and facts relevant to plausible 
options are virtually unchallengeable; and strategic choices made after less than complete 
investigation are reasonable precisely to the extent that reasonable professional judgments 
support the limitations on investigation." Id. (citing Strickland, 466 U.S. at 690-91, 104 S.Ct. at 
2065---66, 80 L.Ed.2d at 695-96. 
III. ANALYSIS 
Petitioner's affidavits state that he provided passwords, locations, and other information 
that would lead to electronic data establishing that Petitioner had advised the victim of his HIV 
status prior to engaging in sexual relations with her. See Affidavit of Kerry Stephen Thomas ,r 
10, 13; (Second) Affidavit of Kerry Stephen Thomas p. 7, 8, 9. Petitioner's affidavit states that he 
informed the victim of his HIV status, that there were people who were aware of those 
discussions, and that he informed his counsel of the identity of those people. (Second) Affidavit 
of Kerry Stephen Thomas p. 4, 7. Petitioner's affidavits state that defense counsel represented 
that he had obtained the requested information, done the requested investigation, and talked to 
the requested witnesses. See Affidavit of Kerry Stephen Thomas ,r 13, 15, 20; (Second) Affidavit 
of Kerry Stephen Thomas p. 7, 8, 9. 
Defense counsel's affidavit does not address the Petitioner's allegations that he provided 
information that would lead to exculpatory evidence and witnesses. It does not address whether 
such an investigation was undertaken. It does not address whether he considered such an 
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. investigation and decided not to pursue it because no reasonable attorney would undertake such 
an investigation. 
Given the information before the Court in Mr. Thomas' affidavits regarding a potential 
investigation to obtain Petitioner's email accounts which he asserted would show he had 
informed the victim of his HIV status prior to having sexual relations with her, which would 
have been an absolute defense to all seven counts and the persistent violator charge, the Court 
cannot say that a reasonable attorney would not have sought to obtain those emails. Petitioner's 
claim that he provided names of witnesses with direct knowledge of the events and timeline and 
because defense counsel did not address this claim in his affidavit, the Court cannot say that a 
reasonable attorney would not have spoken with those witnesses. 
The State asks the Court to consider the material in the PSI, which contains text messages 
and police reports indicating that Petitioner did not disclose his status. Although that material is 
contradictory to Petitioner's claims that he informed the victim of his HIV status, it does not 
actually disprove that Petitioner tried to get his attorney to investigate potentially exculpatory 
material which might have been enough for a jury to find reasonable doubt. 
Petitioner states he would not have pled guilty if he had known that defense counsel had 
not done the requested investigation. See Affidavit of Kerry Stephen Thomas 1 13; (Second) 
Affidavit of Kerry Stephen Thomas p. 8. If a defendant had advised his attorney of the existence 
of exculpatory evidence or testimony which would provide a complete defense to a charge and 
that attorney represented that he had reviewed the evidence but that it was of no assistance; then 
it would not be unreasonable to find that person might have changed their plea as a result of such 
a deception. Given Petitioner's claim that he would not have pled guilty if he were aware the 
requested investigation had not been done and because defense counsel did not address this claim 
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. 'in his affidavit, the Court finds there is a genuine issue of material fact as to whether Petitioner 
was prejudiced by defense counsel's performance. 
IV. CONCLUSION 
Viewing the existing evidence in the light most favorable to the non-moving party, 
viewing his unrebutted statements as true, and liberally construing the facts and making 
inferences in favor of the non-moving party, the Court finds that there is a genuine issue of 
material fact as to whether defense counsel's performance was deficient in regard to the allegedly 
requested investigation and related alleged misrepresentations. The Court further finds that if 
such allegations were true, there is a genuine issue of material fact as to whether Petitioner was 
prejudiced by defense counsel's alleged action. For the foregoing reasons, the State's motion for 
summary dismissal of the petition is DENIED. And evidentiary hearing on Petitioner's first 
claim for claim is set for March 9, 2015 at 9:00 a.m. 
,J. 
IT IS SO ORDERED and DATED, this ~2., of December, 2014. 
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I hereby certify that on this~' day of December, 2014, 
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instrument to: 
ADA COUNTY PROSECUTOR 
INTERDEPARTMENTAL MAIL 
LAYNE DAVIS 
DAVIS & WALKER 
250 SOUTH 5TH STREET, SUITE 850 
BOISE, ID 83702 
ADA COUNTY PUBLIC DEFENDER 
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STATE OF IDAHO 
Defendant. 
CASE NO. CV-PC-2014-04580 
CR-FE-2009-04448 
ORDER TO TRANSPORT 
It appearing that the above-named defendant is in the custody of the Idaho State Board of 
Correction, and that it is necessary that DEFENDAN'INAME be brought before this Court for: 
POST CONVICTION RELIEF ...... Friday, May 15, 2015 at 09:30 AM 
IT IS THEREFORE ORDERED That the Ada County Sheriff bring the Defendant from the 
Penitentiary to the Court at said time and on said date; 
IT IS FURTHER ORDERED That immediately following said Court appearance the Sheriff 
return said Defendant to the custody of the Idaho State Penitentiary; 
IT IS FURTHER ORDERED That the Idaho State Board of Correction release the said 
Defendant to the Ada County Sheriff for the purpose of the aforementioned appearance and retake 
him into custody from the Sheriff upon his return to the Penitentiary. 
IT IS FURTHER ORDERED That the Clerk of this Court serve a copy hereof upon the 
Dated this 6th day of May, 2015. 
COPIES TO: 
DEPARTMENT OF CORRECTION 
FAXED 
ADA COUNTY JAIL 
FAXED 
ORDER TO TRANSPORT Page I 
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case No .. cv re 2014-.00045go 
.STIPULATlON TO VACATE AND 
~.$.AlUNG 
COMES NOW, the parties: ilt the :above- e~titlecl Jl1~tt$.J.· and he~·~by .~putate. to vacate 
~~the.1$.vldemiacy ~-$Chednled·for:Pttday., May 1S .. 2015,_s,t 9t00 a.m, to·allow·the 
Petltiorter :additional adequate tune to prep·a,1·~ .and develQp the ·case. ..J{. 
DATED tbis.lL:daY of¥ay,.201.5. DATEJJthla.~~ of.~y,.20iS. 
X)A;VIS & "WAI.KBR 
By~ 1,·' ' . 
. t.ayne·Dav.ls 
Conflict Counsel :for D&fend11nt 
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Conflict Counsel for Petitioner 
MAY 11 2015 
Cl-FijSTDPHER D. R1CH, Cierk 
8~1 KATHr·.J;:; HOLDEN 
nci:\JTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 
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Case No. CV PC 2014-0004580 
AMENDED NOTICE OF HEARING 
,. TO: THE CLERK OF THE COURT, ALL PARTIES AND THEIR ATTORNEYS OF 
RECORD: 
YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE THAT this matter has 
been reset for Wednesday, the 17t11 day of July, 2015 at 9:30 a.m., before The Honorable Samuel 
Albert Hoagland," for the Evidentiary Hearing, at the Ada County Courthouse, 200 W. Front'St, 
Boise, ID. 83702. 
DA~ ~s--l-Llir of May, 2014. 
DAVIS & WALKER 
B~-~-------· ----
Layne Davis 
Conflict Counsel for Petitioner 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ~ay of May, 2015, I caused to be served a true 
and correct copy of the foregoing doc\.iment by the method indicated below, and addressed to the 
following: 
Ada County Prosecutor's Office 
200 W. Front Street 
Boise, ID 83702 
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MAY 12 2015 
Layne Davis 
PAVl$&W~ 
2SO South ~111 Street. Suite iSO 
Boise, ldabct83102 
Ttlaphone: (208) 429-120(.l' 
Faosim1Ie: (208): 429"-1 loo 
Idaho State Bar No. 4640 · 
CHRISTOPHER D. RICH, Clerk 
By RIC NELSON 
DEPUTY 
c~et c~ for Petitio001: 
IN THE DIST1UCI' COUR't OF·THE FOURTll:JUOICIAL DISTRICT :OF THE 
STAT.It or t'bA'.B:O~l.N: !Nll J\'OR. THE co.U'NTY OF ADA 
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Case No. CV PC 2014~0004S8'0 
Ol.U>!~-to 'VACATE AND.RESET 
HEARING 
Tars COlJR1' b~d upon the ~pulatio1l of the parties, and good cause appearing 
~~~fq1-e, 
IT IS ORDERED, a1id TBIS POD.;S.l!nnEBY OROER that the itr.l~f1!1Y ~g 
scheduled .for Friday, May: lS, 2015/rrt 9:0.0 a.tn., be taclted ·and: reset.for-·a date.and. fi.mt 
.conve.niOllt to· the Co~. 
fr.IS. SO ORDERED. 
. . Jld( 
DADb th'b ~· aa1 of-May. 201B. 











• FILED Tuesday, May 12, 2015 at 03:27 PM 
. ICH, CLERK OF THE COURT 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Plaintiff, 
vs. 
STATE OF IDAHO, 
Defendant. 
Case No. CV-PC-2014-04580 
ORDERTOTRANSPORT 
It appearing that the above-named defendant is in the custody of the Idaho State Board of 
Correction, and that it is necessary that be brought before this Court for: 
Evidentiary Hearing ........ Friday, July 17, 2015@ 09:30 AM 
It is THEREFORE ORDERED That the Ada County Sheriff bring the Defendant from the 
Penitentiary to the Court at said time and on said date; 
IT IS FURTHER ORDERED That immediately following said Court appearance the Sheriff will 
return the said Defendant to the custody of the Idaho State Board of Correction until the court orders 
otherwise; 
IT IS FURTHER ORDERED That the Idaho State Board of Correction release the said 
Defendant to the Ada County Sheriff for the purpose of the aforementioned appearance and await further 
order of the court. 
IT IS FURTHER ORDERED That the Clerk of this Court serve a copy hereof upon the Idaho 
State Board of Correction forthwith and certify to the same. 
Dated this Tuesday, May 12, 2015. 
CC: PA, DEFENSE COUNSEL, TRANSPORT 
Order to Transport 








DAVIS & WALKER 
250 South 5th Street, Suite 850 
Boise, ID 83702 
Telephone: (208) 429-1200 
Facsimile: (208) 429-1100 
Idaho State Bar No. 4640 
Conflict Counsel for Petitioner 
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JUL O 2 2015 
CHRISTOPHER D. RICH, Clerk 
By HALEY MYERS 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR TIIE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 
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Case No. CV PC 2014-4580 
MOTION TO VACATE 
EVIDENTIARY HEARING 
COMES NOW, the Petitioner, by and through counsel Layne Davis of DAVIS & 
WALKER, and hereby moves the Court to vacate the hearing presently set for July 17, 2015 at 
9:30 a.m. The basis for this motion is that counsel for the Petitioner has conducted further case 
investigation and legal research that, Petitioner's'coW1sel believes, have revealed likely viable 
additional bases for post-conviction relief. Counsel anticipates that he will incorporate these 
bases for relief into an Amended Petition. Additional investigation is ongoing and will be 
necessary in order to complete the Amended Petition, and consequently, the Petitioner requests 
an additional 90 days to prepare the Amended Petition. 
The Petitioner is serving consecutive fifteen year sentences, and therefore has decades of 
prison time presently ordered that he serve. This proc.eeding, despite its age, is likely his only 
MOTION TO VACATE EVIDENTIARY HEARING· Pa1e 1 
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meaningful opportunity to pursue post-conviction relief in Idaho, s courts. "A Post Conviction 
Application['sj proper use avoids repetitious and successive applications; eliminates confusion 
and yet protects the applicant's constitutional rights." Dionne v. State, 93 Idaho 235, 237 (1969) 
( emphasis added). 
Consistent with this policy against successive applications, Idaho Code § 19-4908 
requires that all "grounds for relief available to an applicant under this act must be raised in his 
original, supplemental or amended application.,' If a ground for relief is ''not so raised [it] may 
not be the basis for a subsequent application, unless the court finds a ground for relief asserted 
which for sufficient reason was not asserted or was inadequately raised in the original, 
supplemental, or amended application." I.C. § 19-4908. 
The Idaho Supreme Court is so committed to this mandate that it overruled prior 
precedent allowing "ineffective post~conviction counsel'' to serve as a "sufficient reason" for 
failing to assert a claim in the original post-conviction proceeding. Murphy v. State, 156 Idaho 
389,390 (2014) ("We hold that ineffective assistance ofpost~conviction counsel is not a 
sufficient reason under I.C. § 19-4908 for allowing a successive petition, and thus, overrule 
Palmer v. Dermitt[, 102 Idaho 591 (1981)).") In short, the Idaho Supreme Court is clear that this 
proceeding is the Petitioner's last meaningful chance to seek relief from Idaho's courts in the 
' ' 
context of a post-conviction application. Because of that case authority, because of the 
complexity of this case and emerging additional bases upon which to amend the existing petitiont 
and because of the lengthy prison tenn under which the Petitioner is serving, the Petitioner 
should be granted additional time to properly investigate the identification of claims to prepare 
an Amended Petition to exhaust his available claims in this proceeding. 
Given the sobering reality of the duration of the Petitioner's sentence, the Petitioner 
respectfully requests this Court to allow him to pursue his application as thoroughly as is 
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reasonable. "A Post Conviction Application is designed to give an applicant every opportunity to 
state any legitimate grounds as set forth in I.C. § 19-4901 for challenging the lawfulness of the 
proceedings which led to the judgment pronounced by the trial court[.r, Dionne, 93 Idaho at 237 
( emphasis added). The Petitioner simply requests that he receive ''every opportunity to state any 
legitimate grounds,, for relief. 
Finally, given the Defendant's incarcerated status, the State is not unduly prejudiced by 
the Petitioner having additional time to properly investigate potential additional claims, and any 
inconvenience caused to the State is quite secondary to and substantially outweighed by the due 
process rights afforded to the Petitioner under the statute and case law to exhaust the 
identification, development, and presentation of potential issues for the inclusion in an Amended 
Petition. 
This motion is not made to hinder or delay the effective and efficient administration of 
justice. 
DATED this 1,..l'\~ay of Z::2015. 
DAVIS & WAL.KER 
By~~~r--~--"B:t."'----\fl=-J ~~~ 
Layne Davis 
Conflict Counsel for Petitioner 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ~Y of July, 2015, I caused to be served a true 
and correct copy of the foregoing docwnen.t by the method indicated below. and addressed to the 
following: 
Ada County Prosecutor's Office 
200 W, Front St.t Rm. 3191 
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Layne Davis 
DAVIS & WALKER 
250 South 5th Street, Suite 850 
Boise, ID 83702 
Telephone: (208) 429-1200 
Facsimile: (208) 429-1100 
Idaho State Bar No. 4640 
Conflict Counsel for Petitioner 
~ 
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JUL O 2 2015 
CHRISTOPHER D. RICH, Clerk 
By HALEY MYERS , 
DEPUiY , 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHOt IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN 1HOMAS, 
Petitioner. 
vs. 










) ____________ ) 
/ 
Case No. CV PC 2014-4580 
NOTICE OF HEARING 
TO: THE CLERK OF THE COURT, ALL PARTIES AND THEIR ATTORNEYS OF 
RECORD: 
YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE THAT Petitioner's 
Motion to Vacate Evidentiary Hearing in the above entitled matter will be called up on Friday, 
the 171h day of July, 2015 at 9:30 a.m., before the Honorable Samuel Albert Hoagland, at the Ada 
County Courthouset 200 W. Front Boise, ID. 83702. 
NOTICE OF APPEARANCE - Page l 
DAVIS & WALKER 
By_____::~~~.1'1~_f)..~\fl.a.c-J ·~~~ 
LayneDaVIs 
Conflict Counsel for Petitioner 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the~day of July, 2015, I caused to be served a true 
and correct copy of the foregoing document by the method indicated below, and addressed to the 
following: 
Ada County Prosecutor's Office 
200 W. Front St., Rm. 3191 
Boise, ID 83702 
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Boise, ID 83702 
Telephone: (208) 429-1200 
Facsimile: (208) 429-1100 
Idaho State Bar No. 4640 
Conflict Counsel for Petitioner 
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IN THE DISTRICT COURT 01' THE FOURTH.nJDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 










) ____________ ) 
Case No. CV PC 2014-4580 
MOTION TO SHORTEN TIME 
COMES NOW, the Petitioner, by and through his attorney of record, Layne Davis, of 
the firm, DA VIS & WALKER, and hereby moves this Court pursuant to Rule 6(d) of the Idaho 
Rules of Civil procedure, for and Order shortening time necessary to bring on for hearing 
Petitioner's Motion to Vacate Evidentiary Hearing. 
This Motion is based on the pleadings and records on file herein. · 
DATED this t.dJ-:: day of July, 2015. 
DAVIS & WALKER 
(b· Bi--~-----------~~ Layne Davis 
Conflict Counsel for Petitioner 
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CERTWICATE OF SERVICE 
I HEREBY CERTIFY that on the ~y of July, 2015, I caused to be served a true 
and correct copy of the foregoing document by the method indicated below, and addressed to the 
following: 
Ada County Prosecutor's Office 
200 W. Front St., Rm. 3191 
Boise, ID 83702 
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Layne Davis 
DAVIS & WALKER 
250 South 5th Street, Suite 850 
Boise, ID 83702 
Telephone: (208) 429-1200 
Facsimile: (208) 429-1100 
Idaho State Bar No. 4640 
Conflict Counsel for Petitioner 
FILED ~ (I NO. ,ei/006 
A.M----P.M--*-"--
JUL O 6 ?01~ 
CHPUSTO,HEft D. PIICH, Clerk 
9y STACEY LAFFERTY 
OEPUTV 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 
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Case No. CV PC 2014-4580 
AMENDED NOTICE OF HEARING 
TO: THE CLERK OF THE COURT, ALL PARTIES AND fflEIR ATTORNEYS OF 
RECORD: 
YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE THAT Petitioner's 
Motion to Vacate Evidentiary Hew.'ing in the above entitled matter will be called up on Tuesday, 
the 14th day of July, 2015 at 2:00 p.m., before the Honorable Samuel Albert Hoagland, at the 
Ada County Courthouse. 
DATED this l&: day of July, 2015. 
DAVIS & WALKER 
By lffe 
Layne Davis 
Conflict Counsel fo1· Petitioner 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ~day of July, 2015, I caused to be served a true 
and correct copy of the foregoing document by the method indicated below, and addressed to the 
following: 
Ada County Prosecutor's Office 
200 W. Front St., Rm. 3191 
Boise, ID 83702 
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Layne Davis 
DAVIS & WALKER 
250 South 5th Street, Suite 850 
Boise, Idaho 83702 
Telephone: (208) 429-1200 
Facsimile: (208) 429-1100 
Idaho State Bar No. 4640 
Conflict Counsel for Petitioner 
~ .. · NO. P.0041006 
• . FILED 2 , ?.,/ 
A.M. ____ P_M • 
JUL O 8 2015 
CHRISTOPHER D. RICH, Clerk 
By STEPHANIE HARDY 
IN fflE DISTRICT COURT OF THE FOURffl JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN 1HOMAS, 
Plaintiff, 
vs. 










) ____________ ) 
Case No. CV PC 2014-0004580 
ORDER GRANTING MOTION TO 
SHORTEN TIME 
TWS COURT having reviewed Petitioner's Motion to Vacate Evidentiary Hearing, and 
in good cause appearing therefore; 
IT IS ORDERED and TWS DOES HEREBY ORDER that the time period set forth in 
Rule 6( d) of the Idaho Rules of Civil Procedure shall be shortened and said Motion to Vacate 
Evi.dentiary Hearing shall be heard on Tuesday, July 149 20159 at 2:00 p.m., at the Ada County 
Courthouse, before the Honorable Samuel Albert Hoagland. 
DATED this ] t' day of July, 2015. 
By 
ORDER GRANTING MOTION TO SHORTEN TIME - Page 1 
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JAN M. BENNETTS 
Ada County Prosecuting Attorney 
Shelley W. Akamatsu 
Deputy Prosecuting Attorney 
200 West Front Street, Suite 3191 
Boise, Idaho 83 702 
Telephone: (208) 287-7700 
NO.=.~ 
A.M. \j:~eo P.M., ___ _ 
JUL O 9 2015 
CHRIST~PHE~ D. RICH, Clerk 
By H.iA,lEY il.1YERS 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 
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Case No CV PC ~18-%36~ 
RESPONDENT'S RESPONSE TO 
MOTION TO VACATE 
EVIDENTIARY HEARING AND 
LEA VE TO FILE AN AMENDED 
PETITION 
COMES NOW, the State of Idaho, by and through Shelley W. Akamatsu, Deputy 
Prosecuting Attorney and does hereby respond to Thomas's motion to vacate the evidentiary 
hearing and leave to amend the petition. 
On March 10, 2009, Thomas was indicted on seven counts of felony transfer of Body 
fluid Which May Contain the Human Immunodeficiency Virus, LC. 39-608 and of being a 
persistent violator of the law. On June 24, 2009, Thomas entered a guilty plea to two counts and 
the remaining five counts and the persistent violator count were dismissed. 
On September 16, 2009, the court entered a Judgment of Conviction, sentencing Mr. 
Thomas to consecutive sentences of fifteen years with the first ten fixed for each charge, also 
RESPONSE TO MOTION 
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consecutive to the prior term he would be serving for violating his parole. Thomas appealed. 
After his appeal, the Court amended the Judgment of conviction and ran the sentences 
concurrently with the prior sentence, but consecutive to each other. 
Thomas filed a Petition for Post-Conviction Relief on March 10, 2014 and alleged 
ineffective assistance of counsel on three points 1) defense counsel failed to obtain certain 
exculpatory evidence; that defense counsel represented he had made a full investigation ; and 
defense counsel coerced Thomas into his guilty plea based on the false representation; 2) 
defense counsel did not properly understand the applicable statute; and 3) defense counsel 
misrepresented to Thomas that he had spoken to a doctor about the alleged "non-infectious" 
status. Thomas requested the court appoint counsel to assist him in his post-conviction case. 
The next day, March 11, 2014, the court reviewed the pro-se petition issued a written 
order regarding the appointment of counsel. The court authorized the appointment of counsel 
only on the first claim alleged. The court specifically would not appoint or authorize counsel to 
assist the petitioner with regard to his second and third claims. See Order Appointing Counsel 
and Notice of Intent to Summarily Dismiss Certain Claims pg. 4, dated March 11, 2014 In 
addition, the court notified Thomas and newly appointed counsel, claims two and three would be 
dismissed with prejudice within twenty (20) days unless the court's points were addressed in a 
responsive brief. Id. at pg. 6 
A week later, March 18, 2014, appointed counsel for Thomas filed a notice of appearance 
and a motion and order to "unseal the confidential pre-sentence report. The pre-sentence report 
was released to the parties a week later on March 21, 2014. On March 31, 2014, appointed 
counsel for Thomas filed a timely responsive brief to the court's notice of intent to dismiss 
RESPONSE TO MOTION 
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claims two and three. On April 4, 2014, the court formally dismissed claims two and three in a 
written order. See Order Dismissing Second and Third Claims. 
On September 23, and 24, 2014, the respondent filed an answer to the sole remaining 
claim and a motion for summary disposition. On November 26, 2014, appointed counsel 
responded to respondent's motion for summary disposition on the remaining claim. The court 
heard arguments on the motion for summary disposition on December 12, 2014. On December 
22, 2014, the court entered an order denying respondent's motion for summary disposition on the 
remaining claim and set it for evidentiary hearing on May 15, 2015. Judge Wetherell then 
retired. The parties stipulated to reset the evidentiary hearing on the only remaining claim to 
commence on July 17, 2015. 
Petitioner now seeks to vacate the evidentiary hearing set for July 17, 2015. The basis for 
the motion to vacate is for petitioner to investigate, draft and file an amended petition to include 
additional claims. 
Respondent objects to the motion to vacate the evidentiary hearing on the basis petitioner 
alleged. The Petitioner may not amend the petition as a matter of right at this stage of the 
litigation and has failed to state or articulate any grounds as to why the court should permit him 
to amend the petition. 
Unlike an ordinary civil case, in a post-conviction proceeding, the petitioner's evidence in 
the form of affidavits etc. are part of the pleading itself. An attempt to change those affidavits or 
petition constitutes an attempt to amend the pleading itself. A party to a civil action may amend 
their pleading once as a matter of course at any time before a responsive pleading is served. 
I.R.C.P. 15(a) After a responsive pleading is served, a party may amend their pleading only by 
leave of the court or written consent of the adverse party. Id 
RESPONSE TO MOTION 
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While amendments to pleadings should be liberally allowed, the ruling of a district court 
will not be overturned absent a showing of abuse of discretion. Sweitzer v. Dean, 118 Idaho 568, 
574-75, 798 P.2d 27, 33-34 (1990). When a trial court's discretionary decision is reviewed on 
appeal, the appellate court conducts a multi-tiered inquiry to determine: (1) whether the lower 
court correctly perceived the issue as one of discretion; (2) whether the lower court acted within 
the [4] boundaries of such discretion and consistently with any legal standards applicable to the 
specific choices before it; and (3) whether the court reached its decision by an exercise of reason. 
Sun Valley Shopping Ctr., Inc. v. Idaho Power Co., 119 Idaho 87, 94, 803 P.2d 993, 1000 (1991 ). 
Although leave to amend pleadings should be freely given when justice requires, the trial 
judge's discretion is broad and its sound exercise usually depends on the presence or absence of 
such factors as undue delay, bad faith or dilatory motive on the part of the movant, repeated 
failure to cure deficiencies by amendments previously allowed, undue prejudice to the opposing 
party, futility of the amendment, etc. Foman v. Davis, 371 U.S. 178, 182, 83 S. Ct. 227, 9 L. Ed. 
2d 222 (1962). Although delay alone provides an insufficient ground for denying leave to amend, 
it is a relevant factor. Howey v. United States, 481 F.2d 1187, 1191 (9th Cir. 1973). Rule 15(b) 
does not bar amendments which change the cause of action or theory of the case. Cameron Sales, 
Inc. v. Klemish, 93 Idaho 451,455,463 P.2d 287,291 (1970). 
However, Rule 15(b) is not so broad as to require allowance of all proposed amendments 
and, when proposed at the conclusion of a party's case, amendments to pleadings are normally 
intended to correct the theory of an existing claim, not assert new and different claims. Pickwick 
Entertainment, Inc. v. Theiringer, 898 F. Supp. 75, 78 (D. Conn. 1995). 
In this case, Thomas has not submitted a proposed amended petition or any description of 
the additional claims. He is asking the court to vacate the evidentiary hearing without providing 
RESPONSE TO MOTION 
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any information about the "new" or "additional" claims. This court has no way of knowing 
whether the amendments would be futile and the Respondent can't articulate what undue 
prejudice an amended petition would present because Thomas has completely failed to try to 
articulate what additional claims he would present. There is no way for the court to determine if 
the amendment would correct the theory of the sole surviving claim or seek to assert new and 
different claims. 
WHEREFORE, the Respondent requests the court: 
1. Deny the motion to vacate the evidentiary hearing on July 17, 2015; 
2. If the court does grant the motion to vacate the evidentiary hearing, require petitioner to 
properly seek leave of the court on the issue of amending the petition within 14 days. 
2015. 
f:VcllCal~ 
Shelley W. Akamatsu 
Deputy Prosecuting Attorney 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this qtl\ day of J, 1.\ j 2015, I caused a true 
and correct copy of the foregoing RESPONSE TO MOTION TO VACATE EVIDENTIARY 
HEARING by sending it to Layne Davis by fax: 429-1100. 
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Layne Davis 
DAVIS & WALK.ER 
250 South 5th Street, Suite 850 
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Idaho State Bar No. 4640 
Conflict Counsel for Petitioner 
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IN THE DISTRICT COURT OF THE FOURTR JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner. 
vs. 










) _____________ ) 
Case No. CV PC 2014-4580 
PETITIONER'S REPLY TO THE 
RESPONDENT'S RESPONSE TO 
MOTION TO VACATE 
EVIDENTIARY HEARING 
COMES NOW, the Petitioner, by and through counsel Layne Davis, of the firm DA VIS 
& WALK.ER. and hereby replies to the State's Response to Mr. Thomas' Motion to Vacate the 
Evidentiary Hearing set for July 17, 2015 at 9:30 a.m. 
The state emphasizes that, after reviewing the application's three claims for post~ 
conviction relief, Judge Wetherell appointed counsel as to one claim and summarily dismissed-
... 
the other two under I.C. § 19-4906(b). State's Bl'ief. p. 2 ("The court authori%ed thC'"Bppointment 
of counsel only on the flr.,t clalm alleged. The court specifically would not appoint or authorize 
counsel to assist the petitioner with regard to his second and third claims.") (emphasis supplied). 
Mr. Thomas is not seeking, through this motion, to reassert his previously dismissed claims. It is 
irrelevant, therefore, that those claims were dismissed. 
PETITIONER'S RBPLY TO THB RESPONDENT'S RBSPONSE TO MOTION TO VACATE EVIDENTIARY 
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The state also argues thatt unlike most civil proceedings, a post-conviction application 
must be supported by evidence such as affidavits. State's Brieft p. 3 ("Unlike an ordinary civil 
case, in a post·conviction proceeding, the petitioner's evidence in the form of affidavits etc. are 
part of the pleading itself. An attempt to change those affidavits or petition constitutes an 
attempt to amend the pleading itself.") This is precisely why M1·. Thomas seeks time to amend 
his petition and to further investigate his existing claim before the amendment occurs. Because 
post"conviction pleadings must be supported by evidence (unlike most civil pleadings), the 
investigation must occur before the pleading is amended. In most civil cases, investigation may 
occur through the discovery process. Here, however, discovery requests are generally 
disallowed absent specific authorization from the court. I.C.R. 57(b) ("The petition for post-
conviction relief shall be .•. processed under the Idaho Rules of Civil Procedure ... ; provided 
the provisions for discovery in the Idaho Rules of Civil Procedure shall not apply to the 
proceedings unless and only to the extent ordered by the trial court.") Thus, Mr. Thomas seeks 
authorization to jnvestigate new potential claims for post~conviction relief. 
Regarding the new claims, the state objects on the basis that Mr. Thomas "has failed to 
state or articulate any grounds as to why the court should permit him to amend the petition." 
State's Brief, p. 3. The state's objection is at least partially well-taken. In Mr. Thomas's motion 
to vacate the evidentiary hearing, he did not specifically identify the new claim or claims to be 
added to the original application. To be frank, Mr. Thomas did not identify the new claims in 
part because he did not expect the state to resist his request, as it is clear that the state will not be 
prejudiced as a result of the extension. It is equally clear that Mr. Thomas is the only person 
who could be meaningfully prejudiced by an extension. He is incarcerated. If he is entitled to 
relief, as he firmly believes he is, then he suffers prejudice for every day of unjust incarceration. 
PETITIONBR.'S REPLY TO THE RESPONDENT'S RESPONSE TO MOTION TO VACATE BVIDENTIARY 
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To vacate and reset this matter for further investigation would not prejudice the state in any way. 
The state, has not attempted to identify any relevant prejudice. It concedes that the 
Court's discretion to grant the instant motion "usually depends on the presence or absence of 
such factors as undue delay I bad faith or dilatory motive on the part of the movant, repeated 
failure to cure deficiencies by amendments previously allowed, undue prejudice to the opposing 
party, [or] futility of the amendment." State's Br., p. 4. The motion is not made in bad faith or 
with dilatory motives, nor has there been even a single previous amendment. There is no 
incentive for an incarcerated person to delay, for the sake of delaying, his post-conviction 
proceeding. Mr. Thomas simply wants to get it right, because as explained in his original motion, 
this is his likely his sole opportunity for relief in a post-conviction proceeding. 
Specifically, Mr. Thom.as seeks to investigate further his existing claim of ineffective 
assistance of counsel claim for failing to properly investigate the claim that suggests Mr. 
Thom.as's actual innocence. Petitioner has identified at least one witness to corroborate Mr. 
Thom.as's claim that the victim engaged in sexual activity with the Petitioner after consent was 
given within the meaning of that term in the statute. The Petitioner seeks additional time to 
identify other witnesses who can corroborate Mr. Thomas's claims, and if such witnesses are 
identified. to have their testimony provided at the Evidentiary Hearing. This p0S$ible defense 
' ' 
would be an absolute defense to the crime for which the Petitioner was convicted. 
In further support of his claim, the Petitioner also seeks to investigate whether he 
possesses a defense based on the fact that he wore a condom during each sexual encounter with 
the state's complaining witness, and during, specifically, the event which served the basis for his 
guilty plea. If so, then trial counsel committed ineffective assistance of counsel for failing to 
investigate and pursue that claim. Mr. Thom.as was charged under Idaho Code § 39~608, which 
PETITIONER'S REPLY TO THE RESPONDENT'S RESPONSE TO MOTION TO VACATE EVIDENTIARY 
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provides: 
Any person who exposes another in any manner with the intent to infect or, 
knowing that he or she is or has been afflicted with acquired immunodeficiency 
syndrome (AIDS), AIDS tel~ted complexes (ARC), or other manifestations of 
human immunodeficiency virus (IDV) infection, transfers or attempts to 
transfer any of his or her body fluid, body tissue or organs to another person 
is guilty of a felony and shall be punished by imprisonment in the state prison for 
a period not to exceed fifteen (15) years, by fine not in excess of five thousand 
dollars ($5,000), or by both such imprisonment and fine. (emphasis added) 
P.004/006 
Section 39-608 defines Htransfert fo relevant part, as follows: '"Transfer' means 
engaging in sexual activity by genital-genital contact, oral-genital contact [or] anal-genital 
contact .... " Thus, if Mr. Thomas wore a condom, his genitals did not come into contact with 
those of the complaining witness. If the statute could be construed to include such conduct 
within its scope, then it is unconstitutionally vague as applied to that conduct. Consequently, trial 
counsel would have been ineffective for failing to raise the issue as a result of an inadequate 
investigation. 
Further, it appears that the statute may have been unconstitutionally vague on its face, or 
as applied to Mr. Thomas, because it is virtually incomprehensible. It prohibits one who 
"transfers or attempts to transfer any of his or her body fluid .... " Yet, ·~transfer'' is essentially 
defined as genital-genital contact with someone else. The statute's definition of''transfer" 
renders the proscription constitutionally incomprehensible. 
Moreover., it is very likely vague as applied to Mr. Thomas, if a condom was worn every 
time, because "body fluids'' cannot be "transferred" (in the usual or statutorily defined sense of 
the tenn) when a condom is worn. Even if it were possible to do so, and even if the statute were 
not vague, the use of a condom drastically reduces the likelihood of a body fluid "transfer." 
Further, the use of a condom negates any conceivable allegation of an "attempt to transfer," as 
the purpose of condoms is to avoid transferring body fluids. So, the "transfer" issue would be 
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difficult for the state to prove at trial, and counsel was ineffective in advising Mr. Thom~s to 
plead guilty rather than to assert his right to a trial. 
DATED this I· ~~ay of July, 2015. 
DAVIS & WALKER 
By(b/pr 
Layne Davis 
Conflict Counsel for Petitioner 
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C) 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the l~ay of July, 2015, I caused to be served a true 
and correct copy of the foregoing document by the method indicated below, and addressed to the 
following: 
Ada County Prosecutor's Office 
200 W. Front St., Rm. 3191 
Boise, ID 83702 
[] U.S.MAIL [V HAND DELIVERED 
[ FACSIMILE 
[] OVERNIGHTMAIL 
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Hoagland - Hardy- Tiffan.er- July 14, 2015 • Courtroom502 
Timr: Sueakf:<r Nr,te -- . - - ~ 
1 :26:23 PM i iCVPC14.04580 - Kerry Thomas v,. State of Idaho -I I Motion to reset evidentiary hearing - Davis - Akamatsu 
2:04:40 PM !Judge Samuel [Reviews file 
I Hoagland I · 
2:05:32 PM 1Defense Counsel f Not trying to delay, but right thing to do to further 
i !investigate issues, .......................................... +-·----·-··········-.. ···-·····················--··-i ................... -................................... ~ ........................ -.... -............................................................................ . 
2:08:17 PM jState's Attorney jObjecting to amending the pleading, reasonable 
· L · !investigation on remaining issue 
····-·····································-+··························--·····--········-······-·····-····-t···············"'········-············-··········································-···-·····--··-·······-····-··-······················-···················· 
2:13:15 PM !Defense Counsel jThinks hearing should be vacated to allow for more 
I I investigation, knows needs to ask for leave to amend 
! l~ffioo .. 
.............. - .......................................... - ............................................. -. ........................................................................................................................ , •• 0 ... , .......................... - ............. - ......................................... . 
2:17:03 PM iJudge Samuel !Defense has had a year to investigate this issue, will 
!Hoagland ivacate the hearing set for 7117, will give thepetitiooer 90 
l !days for motion to amend the petition, then will be set for 
· i !hearing, will schedule this for an evidentiary hearing, so if 
I ·1no amended petition is filed wiH have hearing, .sets 
I !evidentiary hearing 10/16@ 10 am 
i i 
l i 
............................................... J. ................................. - ..................................... 1 .......................................................................................................... " .............................................. _ ......... _ ...................... . 
2:27:26 PM i . ! 
I : 
2:27:27 PM f . fEnd of Case · : . 
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JAN M. BENNETTS 
Ada County Prosecuting Attorney 
Shelley W. Akamatsu 
Deputy Prosecuting Attorney 
200 West Front Street, Suite 3191 
Boise, Idaho 83 702 
Telephone: (208) 287-7700 
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AUG 1 g 2015 
CHRISTOPHER D. RICH, Clerk 
By HALEY MYERS 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 



















COMES NOW, the State of Idaho, by and through Shelley W. Akamatsu, Deputy 
Prosecuting Attorney and does hereby move the court to summarily dismiss the remaining claim 
in Thomas' petition pursuant to LC. § 19-4906. 
The States moves this Court to dismiss the remaining claim in the application for post-
conviction relief for the following reasons: Mr. Thomas' remaining claim is unsupported by the 
evidence and fails to demonstrate genuine issues of material facts regarding whether counsel was 
deficient or he was prejudiced by counsel's performance. 
The specific grounds for dismissal of each of Mr. Thomas' allegations related to the 
remaining claim are as set forth in the Brief in Support of the State's Second Motion for 
Summary Disposition. The Brief in Support is incorporated herein. 
SECOND MOTION FOR SUMMARY DISPOSITION - 1 
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Shelley W. Akamatsu 
Deputy Prosecuting Attorney 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this l9 day of OJ~ 2015, I caused a true 
and correct copy of the foregoing SECOND MOTION FOR SUMMARY DISPOSITION to be 
placed in the United States mail, postage prepaid, addressed to: 
Layne Davis 
250 South 5th Street Ste. 850 
Boise, Idaho 83 702 
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JAN M. BENNETTS 
Ada County Prosecuting Attorney 
Shelley W. Akamatsu 
Deputy Prosecuting Attorney 
200 West Front Street, Suite 3191 
Boise, Idaho 83 702 
Telephone: (208) 287-7700 
~~ ~t!:M=~~M:~ 
AUG 1 g %015 
CHRISTOPHER D. RICH. Clerk 
By HALEY MYERS 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, ) 
) 
Case No CV PC 2011- 04~00 Petitioner, ) 
) 
vs. ) RESPONDENT'S BRIEF IN 
) SUPPORT OF SECOND 
THE ST ATE OF IDAHO, ) MOTION FOR SUMMARY 
) DISMISSAL OF REMAINING 
Respondent. ) CLAIM 
COMES NOW, the State of Idaho, by and through Shelley W. Akamatsu, Deputy 
Prosecuting Attorney and does hereby move the court to grant the State's second motion for 
summary dismissal of Thomas' petition. 
Idaho Code § 19-4906 authorizes summary disposition of an application for post conviction 
relief, either pursuant to motion of a party or upon the courts own initiative. Summary dismissal is 
permissible when the applicant's evidence has raised no genuine issue of material fact which, if 
resolved in the applicant's favor, would entitle the applicant to the requested relief. If such a factual 
issue is presented, an evidentiary hearing must be conducted. Goodwin v. State, 138 Idaho 269, 
271-272 (Ct. App. 2002). If, after reviewing the petitioner's factual claims, the court determines 
that the parties agree upon a fact or don't controvert the fact, there is no need for an evidentiary 
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hearing. The only purpose of the evidentiary hearing is to provide the court with evidence to 
solve factual disputes. Loveland v. State, 141 Idaho 933 (Idaho 2005). See also Harrington v. 
Richter, 562 U.S. 86, (2011). 
If there is no need for an evidentiary hearing, the court then applies the two-prong 
Strickland test to determine if a defendant has received ineffective assistance of counsel. 
5,'1rickland v. Washington. 466 U.S. 668 (1984). Booth v. State, 151 Idaho 612, 617 (Idaho 
2011) Under Strickland, "[t]o prevail on an ineffective assistance of counsel claim, the defendant 
must show that the attorney's performance was deficient and that the defendant was prejudiced by 
the deficiency." Id. "To prove deficient performance, the appellant 'must show the attorney's 
representation fell below an objective standard of reasonableness."' State v. Dunlap, 155 Idaho 
345, 383, 313 P.3d 1, 39 (2013) (quoting Dunlap v. State, 141 Idaho 50, 59, 106 P.3d 376, 385 
(2004)). "To demonstrate prejudice, the appellant 'must show a reasonable probability that, but 
for the attorney's deficient perforn1ance, the outcome of the trial would have been different.'" Id. 
"A reasonable probability is a probability sufficient to undermine confidence in the 
outcome." Cullen v. Pinholster, 131 S.Ct. 1388, 1403, (2011) (quoting Strickland, 466 U.S. at 
694). 
To undermine confidence in the outcome "requires a 'substantial,' not just 'conceivable,' 
likelihood of a different result." Id. (quoting Harrington v. Richter, 562 U.S._,_, 131 S.Ct. 
770, 791, 178 L. Ed. 2d 624 (2011)). Additionally, "[w]hen a defendant alleges some deficiency 
in counsel's advice regarding a guilty plea, the defendant must demonstrate that 'there is a 
reasonable probability that, but for counsel's errors, he would not have pleaded guilty and would 
have insisted on going to trial."' Booth, 151 Idaho at 621 ( quoting Ridgley v. State, 148 Idaho 
671, 676 (2010) Under the Strickland standard, counsel is "strongly presumed to have rendered 
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adequate assistance and made all significant decisions in the exercise of reasonable professional 
judgment." 466 U.S. at 690. 
Application of the law, to decide whether the facts constituted attorney incompetence, 
and would have likely resulted in the defendant insisting on going to trial, is done by the court. 
Id. Even if a fact alleged by petitioner is not agreed upon by the parties, the court is authorized to 
summarily dismiss the petition, when, proving the fact doesn't entitle the petitioner to relief 
anyway; either because it does not rise to the level of attorney incompetence or would not have 
resulted in the defendant insisting on going to trial. LC. 19-4906( c ). In post-conviction cases, 
the court is free to decide the most probable inferences to be drawn from uncontroverted facts, 
and is not constrained to draw inferences in favor of the party opposing the motion for summary 
disposition. Rather, the district court is free to arrive at the most probable inferences to be drawn 
from uncontroverted evidence. Hayes v. State~ 146 Idaho 353, 355 (Ct.App.2008) 
A. Witness Interviews 
Thomas claims he is entitled to relief because his attorney failed to interview all his co-
workers who had "information relevant to defend him against the charges". The only factual 
issues to be decided at an evidentiary hearing on this claim would be whether counsel 
interviewed all of Thomas's co-workers who had information relevant to defend him against the 
charges and if his counsel had knowledge of it. 
State's exhibit 1 is a copy of the list the co-workers from Sel Equity Real Estate Thomas 
wanted to his trial counsel to interview. In his affidavit, Mr. Geddes testified he gave the list to 
his investigator, Charles Craig on April 6, 2009. Mr. Geddes further testified, he asked Mr. 
Craig to interview each person on the list as to whether they knew the petitioner was HIV positive, 
and if they did, when they knew. State's exhibits 2 and 3 are the written reports from Mr. Craig to 
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Mr. Geddes listing the time, place and content of each interview of the co-workers. According to 
State's Exhibits 2 & 3, twenty-one (21) co-workers were interviewed by Mr. Craig at Mr. Geddes 
request, and only four ( 4) of those people had prior knowledge of Thomas' HIV status. Of the 
four ( 4) people, each received this information directly from Thomas and all kept it very 
confidential. (State's Exhibits 2 & 3, page I FINDINGS paragraph) State's exhibits 2 & 3 were 
provided to Thomas by Mr. Geddes, March 28, 2012. (State's Exhibit 5) 
Mr. Geddes affidavit and State's exhibits 1, 2, 3, 5 controvert Thomas' claim that counsel 
failed to interview all Thomas' co-workers. State's exhibits 1, 2, 3, and 5, also controvert 
Thomas' claim any of his co-workers had information relevant to defend the charge. For the 
defendant to be guilty of Knowing Transmitting the HIV Virus, the State had to prove the victim 
did not know Thomas had HIV status when they had sexual intercourse. For Thomas' claimed 
evidence to be "relevant to defend against the charge" he would have to prove the witness knew 
the defendant had HIV and told the victim prior to her having sex with the defendant. State's 
exhibits 1, 2, 3, and 5 prove only four of the twenty-one co-workers knew the defendant had HIV 
and none of them told anyone. 
Thomas has failed to prove his attorney did not his co-workers or that any of them had 
information relevant to defend him against the charges. Facts in dispute cease to be "material" 
facts when the plaintiff fails to establish a prima facie case. In such a situation, there can be "no 
genuine issue of material fact" since a complete failure of proof concerning an essential element 
of the non-moving party's case necessarily renders all other facts immaterial. Garzee v. Barkley, 
121 Idaho 771, 774 (Ct.App. 1992). Thomas has failed to frame a genuine issue of material fact 
on the issue of whether co-workers were interviewed or had information relevant to defend him 
against the charge and the court should summarily dismiss this claim. 
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B. Computer Information 
Thomas has made a variety of claims related to computer information he claims his 
counsel failed to investigate or obtain to defend him. 
1. Email Activity 
Thomas claims his attorney failed to obtain his "email activity" that could have 
"potentially provided exculpatory information". On its face, this claim is bare and conclusory 
and should be summarily dismissed. First, Thomas completely failed to articulate or describe 
what specific email activity he is claiming would have provided "potentially exculpatory 
information". Thomas fails to list any facts in support of his conclusion the email activity would 
have been exculpatory. Thomas is required to specifically allege how the email activity would 
have been "potentially exculpatory". Thomas' claim is bare and conclusory because it is merely 
a conclusion that unidentified "email activity" would have been exculpatory. 
In his affidavit, Thomas claims the "email activity" would have proven "his account on 
the time line of the relationship" with his victim. Affidavit of Kerry Thomas pg. 4, paragraph 13 
Again, Thomas failed to identify or describe what email activity would have proven "his account 
on the timeline of the relationship" with his victim. Thomas has failed to describe how the 
"email activity" would have proven his account of the "timeline of the relationship" with his 
victim. Further, Thomas has failed to identify how proving the "timeline of the relationship with 
the victim" would have been exculpatory. For the "timeline of the relationship with the victim" 
proof to be exculpatory, it would have to tend to prove the victim knew Thomas had HIV before 
she had sex with him. Thomas' claim is bare and conclusory because he has failed to state how 
such proof would tend to prove the victim had knowledge of his HIV status. and because it is 
merely his conclusion that proof of the "timeline of the relationship" would be exculpatory. 
BRIEF FOR SECOND MOTION FOR SUMMARY DISMISSAL (THOMAS) 5 
000173
Thomas' claim should also be dismissed, because his claim, "he was prejudiced by his 
counsel's actions", is bare and conclusory. Thomas has failed to explain how or why the failure 
to obtain the "email activity" records would have caused him to insist on his trial. Also, the 
evidence is contrary to Thomas' claim he would have insisted on going to trial had counsel 
obtained the "email activity" computer records. Prior to pleading guilty, the State had filed a 
motion to present evidence Thomas had been previously convicted of Knowingly Attempting to 
Transfer the HIV virus in 1990 and 1996. The hearing on the motion occurred June 10, 2009. 
The court granted the State's motion to present evidence of Thomas' prior convictions at his 
upcoming trial. Four days later, Thomas wrote to his attorney and indicated he wanted to plead 
guilty. Second Affidavit of Anthony Geddes pg. 3 and State's Exhibit 4. 
In the letter, Thomas explained three main reasons why he wanted to plead guilty. First, 
Thomas explained he found out the parole hearing officer, Stephen Brood, would be 
recommending his parole be revoked, he be passed to his full term release date, and the eight 
years he spent on parole to be forfeited. Thomas wrote, 
"With that in mind, here is how I would like to procede in my 
current case: I will plead no contest to count #2 + count #7 and 
under a Alford Plea agreement be sentenced to 30 years with the 
fix portion to be or match the finding of the parole commission on 
my violation. For example 8 years or what ever the commissions 
decision."1 
Secondly, Thomas wrote he wanted to plead guilty because he was guilty. 
"Mr. Geddes, make this plea because this is what I did. I truely 
believed at the time that Diana was aware/had knowledge of my 
HIV status. I fully understand that is /was not the case and 
therefore I take full responsibility for my actions meaning that it 
is/was my responsibility to make sure that she knew my status in 
order for he to make an informed decision to engage in intimate 
1 Typed verbatim with errors from State's exhibit 4. 
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contact which could have potentially tranfered the HIV virus. I did 
not do that and I am truely sorry." 
Finally, Thomas wrote he wanted to plead guilty to avoid the publicity during a trial. 
"Again, it is my sole intention to bring this case to a close, to bring 
some kind of closure for Diana and all parties involved with the 
hope that was can move on with our lives. I have no desire for this 
to be played out in the media. This is a very personal and private 
matter between Diana and myself." 
Thomas' claim he would have insisted on going to trial had his attorney obtained records 
of his email activity is contrary to the evidence presented in State's exhibit 4. 
2. Interviewing IT Manager at Sel Equity 
Thomas claims his attorney failed to interview Kaden Sinclair about retrieving "stored 
data" or documenting Thomas' computer activity that could "potentially provide exculpatory 
evidence". Thomas failed to list any facts in support of his conclusion interviewing Kaden 
Sinclair about retrieving stored data or documenting Thomas' computer activity would have been 
exculpatory. Thomas is required to specifically allege how interviewing Kaden Sinclair about 
stored data or Thomas' computer activity would have been "potentially exculpatory". Thomas' 
claim is bare and conclusory because it is merely his conclusion that interviewing Kaden Sinclair 
about retrieving stored data or documenting Thomas' computer activity would have been 
exculpatory. 
In his affidavit, Thomas claimed interviewing Kaden Sinclair about retrieving stored data 
or documenting Thomas' computer activity would have proven "his account on the timeline of 
the relationship" with his victim. Affidavit of Kerry Thomas pg. 4, paragraph 13 Again, 
Thomas has failed to identify or describe what statements Kaden Sinclair would have made and 
what stored data or what computer activity would have proven "his account on the timeline of 
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the relationship" with his victim. Thomas has failed to describe how the "stored data" or 
"computer activity" would have proven his account of the "timeline of the relationship" with his 
victim. Further, Thomas has failed to identify how proving the "timeline of the relationship with 
the victim" would have been exculpatory. For the "timeline of the relationship with the victim" 
proof to be exculpatory, it would have to tend to prove the victim knew Thomas had HIV before 
she had sex with him. Thomas' claim is bare and conclusory because he has failed to state how 
such proof would tend to prove the victim had knowledge of his HIV status. and because it is 
merely his conclusion that proof of the "time line of the relationship" would be exculpatory. 
Thomas' claim should also be dismissed, because his claim that he was prejudiced by 
counsel's actions is bare and conclusory. Thomas has failed to explain how or why the failure of 
interviewing the IT manager about retrieving "stored data" or documenting Thomas' computer 
activity would have caused him to insist on his trial. Also, the evidence is contrary to Thomas' 
claim he would have insisted on going to trial had counsel obtained counsel interviewed the IT 
manager about stored data or Thomas' computer activity for the reasons stated in the previous 
paragraph about State's Exhibit 4. 
3. Requesting Records 
Thomas claims his attorney failed to obtain computer records from Kaden Sinclair about 
writings, phone records and other electronic data compilations which were a "source of 
exculpatory information Thomas failed to list any facts in support of his conclusion obtaining 
records from Kaden Sinclair would have been exculpatory. Thomas is required to specifically 
allege how obtaining records from Kaden Sinclair would have been "potentially exculpatory". 
Thomas' claim is bare and conclusory because it is merely his conclusion that obtaining records 
from Kaden Sinclair would have been exculpatory. 
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In his affidavit, Thomas claimed obtaining records from Kaden Sinclair would have 
proven "his account on the timeline of the relationship" with his victim. Affidavit of Kerry 
Thomas pg. 4, paragraph 13 Again, Thomas has failed to identify or describe what records 
would have proven "his account on the timeline of the relationship" with his victim. Thomas has 
failed to describe how records would have proven his account of the "timeline of the 
relationship" with his victim. Further, Thomas has failed to identify how proving the "timeline 
of the relationship with the victim" would have been exculpatory. For the "timeline of the 
relationship with the victim" proof to be exculpatory, it would have to tend to prove the victim 
knew Thomas had HIV before she had sex with him. Thomas' claim is bare and conclusory 
because he has failed to state how such proof would tend to prove the victim had knowledge of 
his HIV status and because it is merely his conclusion that proof of the "timeline of the 
relationship" would be exculpatory. 
Thomas' claim should also be dismissed, because his claim he was prejudiced by 
counsel's actions is bare and conclusory. Thomas has failed to explain how or why the failure 
of his attorney to obtain writings, phone records and other electronic data compilations would 
have caused him to insist on his trial. Also, the evidence is contrary to Thomas' claim he would 
have insisted on going to trial had counsel obtained writings, phone records and other electronic 
data compilations for the reasons stated in the previous paragraph about State's Exhibit 4. 
3. Reviewing Computer Records 
Thomas claims his attorney and investigator failed to review computer records from 
Kaden Sinclair about his "computer activity" which was a "source of exculpatory information 
Thomas failed to list any facts in support of his conclusion reviewing records from Kaden 
Sinclair about Thomas' "computer activity" would have been exculpatory. Thomas is required 
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to specifically allege how reviewing records of his "computer activity" from Kaden Sinclair 
would have been "potentially exculpatory". Thomas' claim is bare and conclusory because it is 
merely his conclusion that reviewing records from Kaden Sinclair about his "computer activity" 
would have been exculpatory. 
In his affidavit, Thomas claimed reviewing records from Kaden Sinclair about Thomas' 
"computer activity" would have proven "his account on the timeline of the relationship" with his 
victim. Affidavit of Kerry Thomas pg. 4, paragraph 13 Again, Thomas has failed to identify or 
describe what records would have proven "his account on the timeline of the relationship" with 
his victim. Thomas has failed to describe how reviewing such records would have proven his 
account of the "timeline of the relationship" with his victim. Further, Thomas has failed to 
identify how proving the ''timeline of the relationship with the victim" would have been 
exculpatory. For the "timeline of the relationship with the victim" proof to be exculpatory, it 
would have to tend to prove the victim knew Thomas had HIV before she had sex with him. 
Thomas' claim is bare and conclusory because he has failed to state how such proof would tend 
to prove the victim had knowledge of his HIV status. and because it is merely his conclusion that 
proof of the "timeline of the relationship" would be exculpatory. 
Thomas' claim should also be dismissed, because his claim, he was prejudiced by 
counsel's actions, is bare and conclusory. Thomas has failed to explain how or why the failure 
of his attorney to review computer records from Kaden Sinclair about his "computer activity" 
would have caused him to insist on his trial. Also, the evidence is contrary to Thomas' claim he 
would have insisted on going to trial had counsel reviewed computer records from Kaden 
Sinclair about his "computer activity" for the reasons stated in the previous paragraph about 
State's Exhibit 4. 
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WHEREFORE, the State requests the court grant respondent's Second Motion for 
Summary Dismissal on the remaining claim. 
DATEDthis~ ~ 2015. 
Shelley W. Akamatsu 
Deputy Prosecuting Attorney 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this \0\ day of ~t 2015, I caused a true 
and correct copy of the foregoing SECOND MOTION FOR SUMMARY DISMISSAL be placed 
in the United States mail, postage prepaid, addressed to Layne Davis. 
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Case No. CV PC 2014-4580 
MOTION TO AMEND PETITION 
OfPlJT'.1 
COMES NOW, the Petitioner, by and through his counsel of record, Layne Davis of 
DAVIS & WALKER, and hereby moves the Court pursuant to Rule 15(a) of the Idaho Rules of 
Civil Procedure to permit the Petitioner to amend.the petition previously filed in this case. The 
,. 1' ' 
Petitioner seeks to submit the attached proposed amended petition, including all affidavits 
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I 
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James C. Roscoe, M.D., being first duly sworn upon oath, deposes and says: 
1. I am over the age of eighteen, of sound mind, and am competent
1 
to testify to the facts 
herein. 
2. I make the following statements based on personal knowledge, 'information, or belief. 
3. In 2002, I received my medical degree from the University of Pennsylvania School of 
Medicine. 
4. I am certified as an HIV Specialist by the American Academy of HIV Medicine, and I 
obtained this certification in August of 2007. I have been certified continuously since 
JAMES C. ROSCOE, M,D. AFFIDAVIT .. 
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August of 2007. 
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5. In November and December of 2008, I was Kerry Thomas's physician. At that time, 
Mr. Thomas was taking highly active antiretroviral therapy, known as HA.ART. This 
therapy suppresses HIV Viral replication. 
6. On November 20, 2008 and December 18, 2008, Mr. Thomas's HIV RNA viral load was 
undetectable. This information was conveyed to Mr. Thomas. This viral load also was 
undetectable on May 11, 2009. 
7. Based on my conversations with Mr. Thomas, Mr. Thomas was lead to believe that he 
had an extremely low risk (less than 1 %) of infecting a partner with HIV through 
normal sexual activity. 
8. I was never contacted by any member of Mr. Thomas's criminal defense team before 
Mr. Thomas was sentenced. Had I been contacted, I would have informed the defense 
team·of the above information. 1 · , !· 
James C. R sc e, 
SUBSCRIBED AND SWORN to before me ~is J.L d~y of ¥ 201{ . 
. . ,,:··~.c.: .. 
~•==-
GARY STARKEY l 
NOTARY PUD1 10 
STATE OF IDAH()· . 
+e.¥1 ... .0a&NutliA1'/l#NN ..... + 
NotaryPubllcfo;:;; Tbf.t,, o 
Residing at, .. Bal 4c C,n 13, , 
My Commission ~~C> Z - -:i.. O 13' 
i .' i :: 
. ! 
JAMES C. ROSCOE, M.D. AFFIDAVIT -, , , .Ii 
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STATE OF IDAHO, 
Respondent. 
STATE OF IDAHO ) 
) ss. 
COUNTY OF ADA ) 
) 
) 
) Case No. CV PC 2014-04580 







Kevin Sinclair, being first duly sworn upon oath, deposes and says: 
1. I am over the age of eighteen, of sound mind, and am compe~ent to testify to the 
facts herein. 
2. I make the following statements based on personal knowledge, information, or 
belief. 
. 3. In addition to having been the IT manager and security employee at SelEquity Real 
Estate at the time that both Diana Anderson and Kerry Thomas worked at the 
facility, I was privy to conversationswith both people. 
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4. I knew that Mr. Thomas was HIV positive due to various conversations with him. 
S. Diana Anderson knew he was HN positive because Ms. Anderson and I had chatted 
about it several times, very clearly, with no ambiguity. 
6. I wish to make it clear that I was never made aware of the legal issues about this 
case, nor asked any relevant questions. Nobody indicated to me the nature of the 
legal issues, and certainly I was not told who was involved. It was only during 
sentencing that I became more cognizant of what had transpired. 
7. I also wish to make it clear that, even after I began to understand what had taken 
I 
place by sitting in the courtroom, it was not until much later (1.5 years or more) that 
I found a copy of the statute and read it. At the time of the sentencing I was deeply 
concerned about the statements made. by Diana Anderson, because I knew several of 
them to be false. but I was not aware that my knowledge was a defensible argument 
or relevant I assumed that all legal recourses had been exhausted. 
8. I also wish to state that, after I found a copy of the statute and read it, I was stunned 
that it was a defensible argument if she knew Mr. Thomas's HIV st~tus, and that the 
legal team had not asked anyone in the office about her knowledge. Certainly, Ms. 
Anderson and I had conversations about Mr. Thomas's HIV positive status. I then 
corresponded with Kerry Thomas and directly asked why this. w~s not used as an 
argument At the time, he expre$Sed, s1,1rpri~e, and had lndica~~~ b..e had never seen 
the statute. I forwarded him a copy and I: began .to try and 1.mcJerstand what had 
happened; 
9. Diana Anderson and l had , vas~ numbel," of conversations during the time we both 
work:ed at SelEquity. During one of :th~se conversations, 1 1 we engaged in a 
KEVIN SINCLAJR AFFIDAVIT·- 2. •. 
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000186
09/1112015 17:46 ·-·. ,,: 1· P.007/008 
conversation related to Kerry Thomas's HIV status. Specifically; we were wondering 
if Nygil, Mr. Thomas's son, was positive. Neither of us were comfortable enough 
asking, but we talked about how Mr. Thomas had been positive for such a long tim~ 
(we also speculated how long, but neither of us knew that either. Only that it may 
have predated Nygil's birth). At the time, we both assumed that Nygil was not HIV 
positive, but weren't quite sure how that worked. This conversation occurred 
before November of 2008. 
10. Part of this conversation, and it embarrasses me now that I know more about the 
disease, was that Mr. Thomas didn1t exhibit any signs of HN. I didn't know enough 
to realize that many people can live without showing symptoms. Both Diana 
Anderson and I were curious about this; : ] ;··, 
SCRIBED AND SWORN to before .me .~is /0 day o{._<:;;_e~."°"""""""f. __ 20J."'!, 
l·-#:~;=~.#.i-. .. NOTARY PUBLIC I · 
STATE OF IDAHO'·· · · 
o!~./!4+ 
C<e::::--~ 
Notary Public for Sfc;·t ~. oS:: (~\ ... 
. Residing at .Affle,, .. ~_,._ ~ , , ~ .. ".l. ol~ 
My Commission Expires: 0 - O ,,,,. - · · · 
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Case No. CV-PC-2014-04580 
NOTICE OF HEARING 
TO: Kerry Stephen Thomas and Layne Davis, his Attorney of Record, you will 
please take notice that on the 18th day of September, 2015, at the hour of 11 :00 of said day, 
or as soon thereafter as counsel can be heard, the State will address this Honorable Court 
regarding the State's Second Motion for Summary Judgment in the above-entitled action. 
DATED this ---4-day of September 2015. 
NNETTS 
Pr~· .. e j~ uttiinn1g Att.orney 
lJU/nrtP!}A_ 
Shel y W. Akamatsu 
De ty Prosecuting Attorney 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this // day of September 2015, a true and correct 
copy of the foregoing Notice of Hearing was served to Layne Davis, in the manner noted 
below: 
o By depositing copies of the same in the United States mail, postage prepaid, first class. 
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o By informing the office of said individual(s) that said copies were available for pickup at 
the Office of the Ada County Prosecutor. 
~By email: laynedavis@boiselaw.net 
o By faxing copies of the same to said attorney(s) at the facsimile number: 
NOTICE OF HEARING (THOMAS), Page 2 
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Layne Davis 
NO. ~ ~-~: ·-·--··-,-·"~~--,.,~.: 
DA VIS & WALKER 
250 South 5th Street, Suite 850 
Boise, ID 83 702 
Telephone: (208) 429-1200 
Facsimile: (208) 429-1100 
Idaho State Bar No. 4640 
Conflict Counsel for Petitioner 
SEP f 5 2015 
0HAISTOPH1!111 D. RICH, Cllrk 
By JAMIE MARTIN 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 










) ____________ ) 
Case No. CV PC 2014-4580 
NOTICE OF HEARING 
REGARDING PETmONER'S 
MOTION FOR LEAVE TO 
AMEND PETITION FOR POST-
CONVICTION RELIEF 
TO: THE CLERK OF THE COURT, ALL PARTIES AND THEIR ATTORNEYS OF 
RECORD: 
YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE THAT Petitioner's 
Motion for Leave to Amend Petition for Post-Conviction Relief in the above entitled matter will 
be .called for hearing on Tuesday, the 6th da~ of October, 20/at 3:00 p.m., before the 
Honorable Samuel Hoagland, at the Ada County Courthouse, 200 W. Front St, Boise, ID. 83702. 
DATED this 2aay of September, 2015. 
DA VIS & WALKER 
By (tzi 
Conflict Counsel for Petitioner 
NOTICE OF HEARINO REOARDINO PETITIONER'S MOTION FOR LEAVE TO AMEND PETITION FOR 
PO.ST-CONVICTION RELIEF - Page l 
OR.IGINAl. 
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0911512015 10:44 P.0031003 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 15f'-aay of September, 2015, I caused to be served 
a true and correct copy of the foregoing document by the method indicated below, and addressed 
to the following: 
Ada County Prosecutor's Office 
200 W. Front Street, Room 3191 








DAVIS & WALKER 
B~~ 
NOTICE OF HEARING REGARDING PETITIONER'S MOTION FOR LEAVE TO AMEND PETITION FOR 
POST -CONVICTION RELIEF • P11e 2 
000192
'" \ 
JAN M. BENNETTS 
Ada County Prosecuting Attorney 
Shelley W. Akamatsu 
Deputy Prosecuting Attorney 
200 West Front Street, Suite 3191 
Boise, Idaho 83702 
Telephone: (208) 287-7700 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 











WI l( Ol_\<;g) 
Case No CV PC ~919 23615 
MOTION TO TAKE 
JUDICIAL NOTICE AND 
ADMIT EXHIBITS 5 and 6 
COMES NOW, the State of Idaho, by and through Shelley W. Akamatsu, and 
hereby requests the court place into evidence exhibits 5 and 6 and take judicial notice of 
identified records and as grounds states: 
The State moves the court to issue an order taking judicial notice of the entire 
presentence investigation for State of Idaho v. Kerry Stephen Thomas, CRFE 2009-
0004448. 




The State moves the court to issue an order admitting State's Exhibits 5 and 6 into 
evidence. 
WHEREFORE, the Court grants respondent's motion. 
RESPECTFULLY SUBMITTED this ~ day of September, 2015. 
JAN M. BENNETTS 
Ada County Prosecuting Attorney 
~~-
S~amatsu 
Deputy Prosecuting Attorney 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this j2.,d day of September, 2015, I caused to be 
served, a true and correct copy of the foregoing Motion to admit exhibits upon the 
individual(s) named below in the manner noted: 
Layne Davis, Ada County Public Defender 
o By depositing copies of the same in the United States mail, postage prepaid, first class. 
tr" By depositing copies of the same in the Interdepartmental Mail. 
o By informing the office of said individual(s) that said copies were available for pickup at 
the Office of the Ada County Prosecutor. 
o By faxing copies of the same to said attorney(s) at the facsimile number: ____ _ 
~ 
MOTION TO ADMIT EXHIBITS 5 AND 6 (THOAMS) Page 2 
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JAN M. BENNETTS 
Ada County Prosecuting Attorney 
Shelley W. Akamatsu 
Deputy Prosecuting Attorney 
200 W. Front Street, Room 3191 
Boise, Idaho 83702 
Telephone: (208) 287-7700 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 
STATE OF IDAHO, 
Respondent. 
) Case No. CV PC 2010-23615 
) 
) ORDER GRANTING 
) RESPONDENT'S MOTION TO 
) TAKE JUDICIAL NOTICE AND 
) ADMIT EXHIBITS 
) 
) 
On September 22, 2015, the court considered Respondent's motion to take 
judicial notice of the Presentencing Investigation in State of Idaho v. Kerry Stephen 
Thomas, CRFE 2009-0004448, and admit exhibits 5 and 6. 
WHEREFORE, the court hereby GRANTS respondent's motion. 





IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO , IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO, 
Plain ti ff, 
vs. 
. 
KERRY STEPHEN THOMAS , 
Defendant. 
Case No. CRFE - 2009 - 004448 
Entry of Plea Hearing 
6/24/09 
BEFORE 
THE HONORABLE MICHAELE . WETHERELL, 
DISTRICT JUDGE 
BE IT REMEMBERED that the above-entitled matter 
came on regularly for hearing before the court in the Ada 
County Courthouse, in Boise, Idaho , on June 24, 2009 . 
For the State: 
A P P E A R A N C E S 
GREG H. BOWER , ADA COUNTY 
PROSECUTING ATTORNEY 
By : Jean Fisher 
Prose c uting At torney 
200 We st Front Street , Suite 366 
- - ~ ~ - - - Boise , Idaho - 83702 
For the Defendant : ADA COU NTY PUBLIC DEFENDER 
By : Anthony Geddes 
200 West Fr ont Street , Suite 1107 
Boise , Idaho 83702 
NICOLE L. OMSBERG - OFFICIAL COURT REPORTER 
•,; ...... 
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To: Clerk v~tthe Court 
Idaho Supreme Court 
Boise, Idaho 83720 
Docket No. 36947-2009 
(Res) STATE OF IDAHO 
vs. 




81 FIU:O A.M. _,00 P.M. ___ _ 
DEC 14 2009 
J. DAVID NAVARRO, Cl91'k 
By BRADLEY J. THlES 
Dl!l'U1'Y 
NOTICE OF REPORTER'S TRANSCRIPT LODGED: 
Entry of Plea Hearing Held June 24, 2009 
Notice is hereby given that on December\~, 2009, 
I lodged a transcript of 26 pages in length for the 
above-referenced appeal with the District Court Clerk of 
the County of Ada in the Fourth Judicial District. 
e Dmbsberg, Official 
County Courthouse 
West Front Street 





TO : CLERK OF THK- COURT 
IDAHO SUPREME COURT 
451 WEST STATE STREET 
BOISE, IDAHO 83702 
STATE OF IDAHO, 
Plaintiff/Respondent, 
vs. 






Q I Flt.ED U,00 JM. ___ _ 
OEC 14 2009 
,J. D.A.VlD NAVAHRO, Clerk 
By BRADLEY ,J. THIES 
DEl'lJiY 
) Supreme Court 




) Case No. CRFE-2009-4448 
) NOTICE OF TRANSCRIPT 
) LODGING 
) _______________ ) 
NOTICE OF TRANSCRIPT LODGED 
Notice is hereby given that on October 26th, 2009, I 
lodged a transcript(s) of 9 pages in length, of the 
hearing(s) dated April 2, 2009, for the above-referenced 
appeal with the District Court Clerk of the County of Ada in 
the Fourth Judicial District. 
~I , 
Ka ey Redlich, Date 
Certified Court Reporter 
00085 
000198
Clerk of the Court 
Idaho Supreme Court 
Boise, Idaho 83720 
Docket No. 36947-2009 
STATE OF IDAHO 
VS. 
NO .. ~~~~~~~~ 
f?'J• FILED 
A.M. ,..C,' C::>b _P.M .. ---
D EC 14 2009 
J. DAVID NAVARRO, Clark 
By BRADLEY J. THtES 
OEl'UTY 
KERRY STEPHEN THOMAS 
NOTICE OF TRANSCRIPT LODGED 
Notice is hereby given that on November 30, 2009, I lodged 
a transcript of 123 pages in length for the above-referenced appeal 
with the District Court Clerk of the County of Ada, in the 
Fourth Judicial District. JEANNE l\'1. Hl~R 
Notary Public 
State of Idaho 
~,U,m ,v n 11~ 
J ne M. Hirmer 
Idaho CSR No. 318, RPR and 
Notary Public in and for 
the State of Idaho 
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Date Proceeding 
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State vs. Thomas Case No. CRFE-2009-004448 Entry of Plea - 6/24/09 
I BOISE, IDAHO 1 remaining five counts and the sex offender 
: 2 Wednesday, June 24, 2009, 9:57 a.m. 2 enhancement. 
3 3 There is no agreement as to 
4 THE COURT: The Court will take up the 4 sentencing. We will go forward with open 
5 matter of State versus Kerry Thomas, Case 5 sentencing. My client will waive his Estrada 
6 No. CRFE-2009-0004448. The Court notes that the 6 rights and agree to participate in the 
7 defendant is present in the courtroom with 7 pre-sentence investigation process and obtain a 
8 counsel, Mr. Geddes. Ms. Fisher is representing 8 psychological evaluation, psychosexual evaluation. 
' 
' 9 the State and is present in the courtroom. 9 I will tell the Court for the record 
10 Counsel, what is the status of the 10 that I would request a setting probably -- this 
11 case? 11 sentencing is going to take a lot of time, Judge. 
12 l\1R. GEDDES: Thank you, Judge. I would 12 So we are obviously going to put a lot of effort 
13 like to express my appreciation for the 13 into this and have numerous witnesses. 
14 accommodation you ha\le given us this morning. 14 So I would ask for a setting 
i 15 Obviously, this decision carries a great deal of 15 sometime in the first or second week of September, 
16 import for my client. 16 with enough time on your calendar to set aside a 
l 17 I have spent some time with him at 17 block of time for sentencing. 
' 18 the prison. I've spent some time with him on the 18 Thank you, Judge. 
19 phone and here in court talking about it. But we 19 TIIE COURT: Is three hours sufficient 
1 20 needed some more time, and I appreciate your 20 time, do you believe? 
l 21 willingness to give us that. 21 l\1R. GEDDES: Maybe. Quite frankly, I 
' 
22 The status of the case, Judge, is 22 would request the opportunity for more in case it 
23 that my client is going to enter a guilty plea to 23 is needed; it may very well be. 
24 two counts of attempt to transmit the lilV virus. 24 TIIE COURT: With an afternoon, that would 
25 In exchange, the State is agreeing to dismiss the 25 give the defense four hours. 
i 1 2 
' l\1R. GEDDES: Yeah. To block off the because 1 o'clock wouldn't be the usual hour, but 1 1 
i 2 afternoon, I think, would be sufficient. And then 2 we will certainly give it our best shot. 
i ... there would be some latitude to go a little longer 3 l\1R. GEDDES: Thank you, Judge. .) 
4 if we had to, Judge. So that would be fine. 4 THE COURT: Both counsel should be aware 
' s THE COURT: Ms. Fisher? s of the fact that sometimes glitches do occur with 
6 MS. FISHER: That's fine with the State. 6 regard to transport when you set something up a 
7 As far as the plea negotiations in this case, the 7 little earlier than they anticipate. 
8 State expressly reserves the right to argue the 8 Now, with regard to the Information . 
9 facts and circumstances of all of the dismissed 9 Part II would be dismissed, which of the alleged 
10 charges. 10 underlying acts -
11 :MR. GEDDES: That is, of course, their 11 :MR. GEDDES: II and VII. 
12 right. 12 TIIE COURT: -- is the defendant going to 
13 THE COURT: September 11th at 1:30 -- or I 13 be pleading to? The VII? 
14 guess we could make it 1 :00. September 11th at 14 l\1R. GEDDES: II and VII. 
15 1:00. 15 THE COURT: Counsel, do you believe that 
16 :MR. GEDDES: That's fine, Judge. 16 you have had adequate time to fully discuss this 
17 MS. FISHER: Thank you. 17 caH eRQr>&J.LQ.w.t&tamit'icatio1?.s ~th your 
18 As to the evaluation, Your Honor, 18 client? 
19 the State and counsel have agreed that that will 19 l\1R. GEDDES: Yes, Your Honor, I believe 
i . , 
20 be a SANE evaluation or maybe perhaps just with 20 so. :m~-r.1-.,.:,,;J:":...: ... ":··,·... . --
21 Dr. Johnston . 21 TI1E COURT: Have you discuss~earuTly·with 
22 :MR. GEDDES:· Dr. Johnston is fine, Judge. 22 him his rights, defenses, and the possible 
23 THE COURT: The clerk reminds me -- and it 23 consequertees tel HftH'&.P!he-'guHty.plea? 
24 is always good to have the clerk remind me -- we 24 ..MU Q:ii)i)~~J,have, 
25 might have an issue with regard to transport, 25 TIIB COURT: Have you been able to do all 
3 4 
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State vs. Thomas Case No. CRFE-2009..004448 Entry of Plea - 6/24/09 
1 you feel should be done ~y way of discovery in 
2 this case? 
3 :MR. GEDDES: Yes, Your Honor. 
4 THE COURT: Do you then consent to the 
5 entry of the pleas of guilty to Count II and 
6 Count VII of the Indictment, which are charges of 
7 transfer of bodily fluid which may contain the HIV 
8 virus, each of which can receive a sentence of up 
9 to 15 years in prison and a fine of up to $5,000, 
10 or both? · 
11 .NIR. GEDDES: I believe it is the correct 




THE COURT: Mr. Thomas, your attorney has 
just made various representations to the Court 
15 regarding your conversations concerning your 
16 guilty pleas in this matter. Do you agree with 
J 17 those representations? 
: 18 THE DEFENDANT: Yes. 
19 THE COURT: Do you understand no one is 
1 to embarrass you; it is to make sure you 
2 w1derstand the nature of the offense and the 
3 potential consequences of the guilty plea. 
4 I want to make sure your plea is 
5 voluntarily, and I want to make sure you actually 
6 committed the crime to which you are pleading 
7 guilty. I do not want you to plead guilty to a 
8 crime you did not commit. 
9 If you plead guilty and your plea is 
1 o not accepted, then anything you say in the course 
11 of the questioning to take the plea could, and 
12 likely would, be used against you in a jury trial. 
13 Do you understand that? 
14 THE DEFENDANT: I do. 
IS THE COURT: Then the Couii will note that 
16 we are taking this plea at 10 o'clock in the 
17 morning. It was originally set for 9 o'clock in 
18 the morning, and the court granted additional time 
19 to the parties so that the matter could be more 
f 20 ever required to plead guilty; you always have the 20 fully discussed by defense counsel with his 
21 right to go to trial and require the State to 
22 prove its case? 
23 
24 
THE DEFENDANT: I understand that. 
THE COURT: Then I am going to be 
1 25 questioning you at this time. The purpose is not 
21 client. 




l 5 6 ,.-----------------------+--------------------EXAMINATION I have to ask Mr. Geddes? I can assure you, he has 
: 2 BY THE COURT: 2 been doing this quite a while; he will have no 
3 Q. Mr. Thomas, it is my understanding 3 problem asking a question for you. Do you 
4 that you are going to be pleading guilty this 4 understand that you can do it that way, too? 
5 morning to two counts of intentionally 5 A. I do. 
' 6 transferring the HIV virus and that you understand 6 Q. Can you give me your full name for 
7 that each of those could expose you to a sentence 7 the record? 
8 ofup to 15 years in prison and a fine up to 8 A. It is Kerry Stephen Thomas. 
9 $5,000, or both; and that because sentences can be 9 Q. And you are over the age of 18; is 
10 imposed consecutively in Idaho, you are at risk 10 that correct? 
11 for imprisonment for up to 30 years, fines ofup 11 A. That is correct. 
12 to $10,000, or both, and restitution should that 12 Q. You reside currently in the state of 
13 be appropriate to any victim in this case. Is 13 Idaho? 
14 that correct? 14 A. · That is correct. 
15 
16 
A. That is correct. 15 Q. Are you currently married? 
Q. If at anytime during this process 16 A. I am currently married. 
17 you do not w1derstand any questions that I ask or 17 Q. How far did you go in school? 
18 any words that I use, don't hesitate to stop me 18 A. Fifteen years of college. 
19 and tell me. I will be happy to rephrase or to 19 Q. Do you understand the nature of the 
20 explain. 20 charge against you and the possible penalties 
21 Do you understand that you have that 
22 right? 
23 A. I do. 
24 Q. Do you understand that if, for any 
25 reason, you are reluctant to do that, you simply 
7 
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21 which can be imposed as a result of your guilty 
22 plea? 
23 A. I understand 
24 Q. Do you understand that there are 
25 other consequences to you of a plea of guilty to 
8 
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1 felony charges? 1 committing another felony? 
2 A. I do understand there are other 2 A. I understand that. 
,.., consequences, yes. 3 Q. Do you understand that you can be :) 
4 Q. Do you understand that if you are 4 held responsible for court costs and other 
5 not a citizen of the United States, your plea of 5 statutory assessments, including public defender 
6 guilty to a felony or even a misdemeanor can 6 reimbursement and restitution to any victim or 
7 result in deportation, the inability to obtain 7 victims, if that is appropriate? 
8 legal status, or denial of an application for 8 A. I understand. 
9 United States citizenship? 9 TIIB COURT: Counsel, does this agreement 
10 A. I do understand. IO involve any waiver of the defendant's right to 
11 Q. Do you understand that if you are a 11 appeal? 
12 United States citizen, you will lose your right to 12 :rvIR.. GEDDES: It does not. Your Honor. 
13 possess firearms, serve on a jury, hold public 13 Q. (BY THE COURT) Has anyone promised 
14 office, and vote? 14 you that I would be easy on you if you pled guilty 
15 A. I do. 15 to the offense? 
16 Q. Do you understand that, under Idaho 16 A. No. 
17 law, if you successfully serve your sentence, your 17 Q. Do you understand that the only 
18 rights to vote, hold public office, and serve on a 18 person who can promise you what sentence you will 
19 jury are automatically restored to you, but your 19 actually receive is the judge? 
20 right to possess fireanns ··would not be? 20 A. I understand. 
21 A. I understand that. 21 Q. Has anyone threatened you or anyone 
22 Q. Do you understand that felonies on 22 close to you to get you to plead guilty? 
23 your record can lead to persistent violator 23 A. No. 
24 charges and increased penalties in the future 24 Q. Has anyone offered you any rewards 
25 should you plead guilty or be found guilty of 25 of any kind to make you plead guilty other than 
9 10 
I the sentencing recommendations which have been 1 consideration in sentencing? 
2 discussed in open court in your presence today? 2 A. I do understand that. 
3 A. No. 3 Q. Do you understand if you receive a 
4 Q. Do you understand that I'm not bound 4 sentence -- let's take, as an example, a sentence ; 
5 by any promise or recommendation from either party 5 of five years with two years fixed and three years 
6 as to punishment, and that I may accept, reject, 6 indetenninate, that there is no requirement that 
7 or modify any sentencing recommendations? 7 you be released in two years; the authorities can 
8 A. I understand that. 8 keep you the entire five-year period? 
9 Q. Are you pleading guilty just to get 9 A. I do understand that. 
10 it over with, even thougl;J. you believe you are 10 Q. Have you made any confessions or 
11 innocent? 11 ad.missions to the police in this case? 
12 A. No. 12 A. Not that I'm aware of. 
13 Q. Do you understand that before I will 13 Q. Are you presently on probation or 
14 dispose of your case, I will order a pre-sentence 14 parole? 
15 investigation be prepared, and I will study that 15 A. As oflast Friday, I am no longer. 
16 report before sentencing? 16 My parole is revoked. 
17 A. I understand that. 17 Q. All right. Are you presently 
18 Q. Do you also understand that in this 18 addicted to the use of alcohol or drugs? 
19 case, I would order a ps)>chological and 19 A. I am not. 
20 psychosexual evaluation be perfonned, and I would 20 Q. Are you under the influence of any 
21 study that before sentencing, as well? 21 alcohol or drugs here at this time? 
22 A. I understand that. 22 A. I am not. 
23 Q. Do you understand that your 23 Q. Do you take any medication for any 
24 pre-sentence investigation would reveal any prior : 24 physical or mental health problem? 
25 criminal record, and I would take that into 25 A. I do not. 
11 12 
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I Q. You do have the HIV virus. Are you 
2 taking medications for that? 
3 A. I currently am. 
4 Q. All right. Does anything about that 
s tu1derlying condition or.the medications which you 
6 take for it affect your ability to understand the 
7 proceedings here today? 
· 8 A. Not that I'm aware of. 
9 Q. Do you have any psychological or 
10 mental problems that might have a bearing on your 
l 11 case? 
12 A. Not that I'm aware of. 
13 Q. Are you currently seeing or 
1 14 consulting a doctor or a healthcare professional 
; 15 for any other health problems? 
16 A. No. 
! 
1 17 Q. Can you tell me when you decided to 
j 
18 plead guilty in this matter? 
, 19 A. It was a process. I think 
20 primarily, though, my final decision was last 
21 night. So that would have been the --
1 22 Q. And why did you decide to plead 
1 23 guilty to these two charges? 
24 A. Specifically for the two charges, I 
25 think that's what I believe that I'm guilty of. 
13 
1 Q. Sometimes I have individuals tell me 
, 2 that their attorney has somehow forced them to 
' 3 plead guilty to a charge. Do you believe that 
4 your attorney has in any way forced you to plead 
5 guilty to these offenses? 
! 6 A. I do not believe that to be true. 
7 Q. Do you fully understand that, by 




9 constitutional rights to a trial by jury; you are 
10 giving up your presumption of innocence; you're 
11 giving up your right to require the State to prove 
12 your guilt as to each element of each charge, 
13 including factual findings as to the imposition of 
sentence, beyond a reasonable doubt; you're giving 
up the right to confront your accusers and 
cross-examine them; and you are giving up your 
privilege against self-incrimination, which 
includes a waiver of any right you may have to 
refuse to participate in a pre-sentence 
investigation, an alcoh9l or substance abuse 
evaluation, a psychological, psychiatric or 
psychosocial or psychosexual evaluation, to assist 













in treatment if indicated necessary by any 
evaluation? 
15 
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1 Q. Are you pleading guilty freely and 
2 v0IW1tarily? 
3 A. I am. 
4 Q. Do you believe that this plea of 
5 guilty is in your best interest? 
6 A. In my best interest? 
7 Q. Yes. 
8 A. I do. 
9 Q. And did you fully discuss the matter 
10 · of pleading guilty with your attorney? 
11 A. I did. 
12 Q. Do you feel that you have had enough 
13 time to discuss these matters with your attorney? 
14 A. I do. 
15 Q. Have you explained to your attorney 
16 everything you know about the charges? 
17 A. I have. 
18 Q. Has your attorney advised you to 
19 your satisfaction of your rights, def ens es, and 
20 the possible consequences to you of these two 
21 guilty pleas? 
22 A. He has. 
23 Q. Are you satisfied with your 
24 attorney's representation of you in these matters? 
2s A. I am. 
14 
1 A. I do understand. 
2 Q. Do you understand that, in this case 
3 and as to these particular charges, that as to 
4 Count II to which you are pleading guilty, as 
5 contained in the Indictment, that if this matter 
6 were to go to trial, that the State would have to 
7 prove to a jury of twelve members -- and that that 
8 jury would have to find unanimously, all of them, 
9 beyond a reasonable doubt -- that you, during 
10 November of 2008, in the county of Ada, in the 
I I state of Idaho, knowing that you been infected 
12 with the HIV virus, exposed another person, 
13 initials K.A., to the human immunodeficiency 
14 virus, IDV, by transferring or attempting to 
15 transfer any of your bodily fluid, to wit, semen 
16 and/or saliva, by genital-to-genital and/or 
17 oral-to-genital contact without disclosing your 
18 infection of the mv virus to K.A.? 
19 Do you understand that they would 
20 have to prove all of that beyond a reasonable 
21 doubt? 
22 A. I do understand that. 
23 Q. And with regard to Count VII, that 
24 they would have to prove in the same way, beyond a 
25 reasonable doubt, and that the jury of twelve 
16 
Page 13 to 16 
000204
e • , State vs. Thomas Case No. CRFE-2009-004448 Entry of Plea · 6/24/09 
1 members would have to find unanimously, all of 1 plead guilty to a charge, you are admitting that 
2 them, beyond a reasonable doubt that you, on or 2 the charge is true; and when you enter a plea of 
3 about the 23rd day of December 2008, in the county 3 not guilty, you are denying the charge? 
4 of Ada, in the state of Idaho, lmowing that you 4 A. I do. 
5 had been infected with the HIV virus, exposed 5 Q. Are there any questions that you 
6 another person, K.A., to the virus by transferring 6 would like to ask your attomey at this time 
7 or attempting to transfer any of your bodily 7 before we proceed further? 
8 fluid, to wit, semen and/or saliva, by 8 A. I do have a quick question. 
9 genital-to-genital and/or-oral-to-genital contact 9 Q. Go ahead. 
10 without disclosing your infection of the HIV virus 10 (Defendant conferring with counsel.) 
i 
11 to K.A.? 11 MR. GEDDES: Judge, I would like to 
12 Do you understand that they would 12 clarify. 
13 have to prove all of that beyond a reasonable 13 We have talked about this at great 
; 14 doubt? 14 length. The statute does not require, from my ! 
i 
15 A. I do. 15 reading, the showing of intent. The statute -
16 Q. Do you fully understand that, by 16 there is part of it that someone can be found 
! 17 pleading guilty to these two counts, that you are 17 guilty if they are proven to have intentionally 
I 
I 
giving up any possible defenses, including tried to transfer the HIV vims. I 18 18 
19 technical defenses that you may have to each of 19 But there's another section followed 
20 the counts, and the State no longer has to prove 20 by the "or" where they simply have to be -- they 
21 each of the elements of the charges of each count 21 have to know that they are HIV positive, and then 
22 beyond a reasonable doubt because you are 22 they expose their fluids to another person, which 
i 23 admitting to all of them? 23 makes them guilty. 
24 A. I do. 24 My client will advise you -- and we 
25 Q. Do you understand that when you 25 have talked about this at great length -- there 
I7 18 
l was no intent on his paii to make her ill or to l So I want you to be aware of the 
2 transmit the virus; that was not his intention. 2 fact that that would be, in all probability, the 
3 But he is, in fact, guilty of 3 instructions that would be given to the jury. 
4 knowing he had HIV, having sex with her, 4 Knowing that, do you still wish to 
5 consensual sex with her, without advising her of 5 go forward with your guilty plea today? 
6 his HIV status. So he just wants to clarify that 6 J\.1R.. GEDDES: Can I have a moment? 
7 issue. 7 (Defendant conferring with counsel.) 
8 THE COURT: Thank you, Counsel. 8 J\.1R.. GEDDES: Thank you, Judge. We're 
9 Ms. Fisher, anything that you would 9 ready. 
IO like to say with regard to the record on that 10 Q. (BY THE COURT) All right. 
11 matter? 11 Mr. Thomas, then I will ask you the same question: 
12 MS. FISHER: No. 12 Are you still prepared, after having been advised 
13 THE COURT: I don't know what the case law 13 of that, of the -- that you wish to move forward 
14 states, Mr. Thomas. I will advise you that I 14 with your guilty plea today? 
15 haven't been asked to research this matter. 15 A. I do. 
16 I will advi~e you that there is a 16 Q. Do you understand that if the Court 
17 standard jury instruction that the Court must give 17 were to for any reason be found -- or if you were 
18 that there must be a union or joint operation of 18 to be found guilty at a trial and if the Court had 
19 act and intent in every criminal case. 19 any of that wrong, that you would have the right 
20 I will also advise you that, 20 to appeal that? 
21 further, there is an instruction -- since this 21 A. I do understand. 
22 would be a general intent crin1e -- that would be 22 Q. And do you understand that, in terms 
23 given to the jury that says that intent is not the 23 of entering your guilty plea today, you're 
24 intent to violate the law but is merely to perform 24 admitting that all of these facts are true for 
25 the act committed. . 25 purposes of entering the giiilty plea? 
19 20 
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1 A. As Mr. Geddes explained to me, that 
2 I do understand. And that's all right. 
3 Q. Then, after ~11 of the questions I 
4 have asked, do you still want to plead guilty 
5 today? 
6 A. I do. 
7 Q. Can you then tell me in your own 
8 words, with regard to Count II, what you did to be 
9 guilty of knowing or of transferring the HIV virus 
1 o or attempting to transfer the HIV virus in 
i 11 November of2008? 
: 12 A. I will do the best I can. It was 
13 the first part of November. I think it was either 
, 14 the first or second week of November. I think in 
i 15 the Indictment, it reads K.A., but I knew her as 
16 Diana. 
! 
; 17 We had been dating for or seeing 
' 
1 18 each other for a short amount of time. She came 
19 over to my residence, and we engaged in sexual 
' : 20 contact. And I didn't clearly state to her or 
21 make it really crystal clear that I was HIV 
22 positive prior to us having sexual contact. 
: 23 Q. And then with regard to Count VII, 





Count VII with regard to the date of December 23rd 
21 
THE COURT: All right. 
Q. (BY THE COURT) Then, Mr. Thomas, I 
will ask you again: With regard to Count II, did 
4 you fail to inform her that you had the HIV virus? 
5 A. When -- on Count ll, which was in 
6 December, it was not discussed at all. So I did 
7 not tell her I was HIV positive. 
8 Q. Well, that was -- Count VII was 
·' 9 December. 
Io A. Oh. Excuse me. 
11 Q. With regard to Count II, then, 
12 November, did you at any time tell her that you 
13 had the HIV virus? 
14 (Defendant conferring with counsel.) 
15 THE DEFENDANT: I did not. 
16 THE COURT: From the standpoint of the 
I 7 State, are those answers now sufficiently clear? 
18 MS. FISHER: Yes, Your Honor. Thank you. 
19 THE COURT: Yery well. Well, the Court 
20 will find that the defendant does tmderstand the 
21 nature of each of the two offenses; that he does 
22 understand the consequences of his plea of guilty 
23 as to each of the two charged offenses to which he 
24 has pied guilty today; that there is a factual 
25 basis for the guilty plea as to each count -- as 
23 
NICOLE OMSBERG, CSR, RPR (208) 287-7585 
1 of2008? 
2 A. Right. Similar situation. This 
3 time was at her residence also in Boise. And, 
4 again, I didn't protect her, and I didn't do the 
5 things that I needed to do to make sure that, A, 
6 she understood my status. 
7 Q. And you understood you had HIV? 
8 A. Excuse me? 
9 Q. You understood that you had HIV? 
10 A. Yes. 
11 Q. Okay. And you did not advise her 
12 that you had HIV? 
13 A. I didn't make it perfectly clear to 
14 her, correct. 
15 THE COURT: All right. Ms. Fisher? 
16 MS. FISHER: No, Your Honor. From the 
17 State's point of view, that is not an adequate 
18 allocation. 
19 The defendant -- the State in this 
20 case has to be able to prove that the defendant 
21 did not tell her, and she did not know. And this 
22 equivocal, "I didn't make it crystal clear," "I 
23 didn't make it clear," from the State's point of 
24 view, it is an appeal issue, and it's not -- it's 
25 not acceptable. 
22 
1 to Count II and to Count VII to which he is 
2 pleading guilty; that the defendant believes as to 
3 each of the two guilty pleas that they are in his 
4 best interest; and that each of the two guilty 
5 pleas have been freely, voluntarily, and 
6 intelligently made by the defendant. 
7 The Court will accept the two guilty 
8 pleas. I will direct that they be entered. 
9 I will continue the case for the 
1 O pre-sentence investigation, which I will order in 
11 this case. I will also order, pursuant to the 
12 agreement of the parties, that a psychosexual 
13 evaluation be perfonned; and that pursuant to the 
14 psychosexual -- or to the agreement of the 
15 parties, that that evaluation will be performed by 
16 Dr. Johnston. 
I 7 And I will set this matter for 
18 sentencing September 11th at 1 o'clock. 
19 And is the State going to provide me 
20 with the order? 
21 MS. FISHER: Yes, Your Honor. 
22 THE COURT: Very well, then. The Court 
23 does have under advisement at this time the 
24 State's motion with regard to use of Idaho Rule of 
25 Evidence 404(b) evidence and 609 evidence. 
24 
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Given the defendant's guilty plea, l Court in sentencing. 
2 the Court will take no further action with regard 2 Anything else? 
3 to that matter and will not be issuing an opinion 3 :MR. GEDDES: Not from the defense, Judge. 
4 on that matter, since, clearly, it has been waived 4 MS. FISHER: Thank you. 
5 by the defendant's plea. s THE COURT: Thank you, Counsel. We will 
6 :MR. GEDDES: Thank you, Judge. There's 6 be in recess. 
7 only one other thing I would like to advise the 7 (Proceedings concluded 10:27 a.m.) 
8 court of. I told the prosecutor. I intend to get 8 -ooOoo-
9 a -- attempt to hire Dr. Beaver to do a 9 
10 neuropsychological workup on Mr. Thomas. 10 
11 That will be essentially something 11 
, , 12 in addition to the psychosexual evaluation. I'm 12 
13 not going to hide that from the parties. I will 13 
I 4 provide that to the parties as soon as I receive . 14 
15 it. 15 
16 TIIB COURT: The defendant is certainly 16 
17 free to obtain a neuropsychological evaluation to 17 
18 assist the Court in sentencing and provide it to 18 
19 the Court. 19 
i 20 Once that is done, of course, the 
21 State has the right to retain its own expert for 
. 22 that purpose, if it chooses to do so. That would 
• 23 be up to the State. 
' 24 But the defense clearly has the 
25 right to provide that information to assist the 
25 
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BOISE. IDAHO, WEDNESDAY. SEPTEMBER 18, 2009, 1:33 P.M. 1 $10,000 fine, or both. Restitution with regard to both 
2 2 charged and dismissed conduct. if appropriate. 
3 THE COURT: Take up State v. Kerry Thomas. 3 The Court did order that a presentence report be 
4 The Court wlll note that the defendant Is present in the 
5 courtroom with counsel, Mr. Geddes. 
6 This is In case CR-FE-2009-0004448. In this case an 
7 Indictment was returned by the sitting grand Jury for Ada 
8 County on March 11th of 2009, charging the defendant with 
9 the felony offenses of seven counts of transfer of bodily 
10 fluids which may contain the HIV virus. 
11 The maximum penalty prescribed by Jaw Is up to 
12 15 yea<$ In prison on each count, and a $5,000 fine on each 
13 count, as well as the requirement to provide a DNA sample. 
14 The defendant Is subject to a sentence of up to 105 years 
15 in prison, and $35,000 In fines, or both, and restitution, 
1 e as appropriate, to any victim or victims. 
17 A Indictment. Part II, was also returned by the 
18 sitting grand jury, charging the defendant as a persistent 
19 violator of the law, which, If the State could prove it, 
20 could lead to an enhancement of the defendant's sentence of 
21 up to life In prison. 
22 The defendant entered a guilty plea to Counts II 
4 prepared in this matter. r have now received the following 
5 materials: The presentence materials, which were provided 





















report; an Addendum to the presentence report provided to 
the Co\,lrt on September 10th, relating to a property check 
of the records with regard to any ownership of property In 
the county by Mr. Thomas, which showed no ownership. 
An additional Addendum to the presentence report 
dated September 14th of 2009 - I should say delivered to 
the Court on September 10th of 2009, which was a letter to 
the Court from Mr. Thomas's counselor, Ryan O'Rourke, and 
various information provided with regard to state criminal 
statutes regarding HIV transmission; an Addendum to the 
presentence report provided to the Court on September 15th 
of 2009. which was a letter from a coworker In support of 
Mr. Thomas. 
23 and VII, and the remainder ol the counts were dismissed 
24 pursuant to a plea agreement. The defendant is, thus, 
25 subject to a sentence of up to 30 years in prison, a 
A psychosexual evaluation prepared by Dr. Johnston 
and provided to the Court by Fax on August 4th of 2009; and 
a supplemental neuropsychological evaluation requested by 
the defense and provided to the Court by Dr. Craig Beaver. 
That report was Fax'd to the Court on September 16th of 
2009, which the Court has reviewed. 
Page6 Page 5 / 
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I have also reviewed the Investigative notes of the 
2 prior presentence reports related to the defendant, and the 
3 convictions in May - the sentencings, I should say, In 
4 1997, and the sentencings in 1990, with regard to prior 
5 allegations. 
6 I would ask the State if it has received 
7 these materials and had adequate time to review them? 
8 Ms. Fisher? 
I MR. GEDDES: Well, on my copy it's Page 1, and 
ii 2 then Page 10. 





4! MR. GEDDES: Just under "Aliases" on Page 1. a 
"Craig Simmons" is the name. And then further on in 
Page 1 O it gives a l!ttle more detail about the record of a 
I 78 "Craig Simmons" at the top of the page. THE COURT: ''The defendant denies ever using 
9 MS. FISHER: I have, Your Honor. I 9 this name." I've initialed that. And then i will go to 
THE COURT: Mr. Geddes, has the defense I 10 Page 10 of the report. 
11 received these materials, and has the defense had adequate i 11 MR. GEDDES: If memory serves, it's at the top 
10 
12 time to review them? I 12 of that page in reference to "Craig Simmons," and·· 
13 MR. GEDDES: We have, Your Honor. And the ) 13 THE COURT: There it is. I see It. I'll put 
14 only correction that we have at this time is on Page 1 - J 14 on the same thing there; that the defendant denies ever 
15 and there's also a mention of it on Page 2, in regards to i 15 using this name. 
16 "Aliases." The presentence investigator points out the ii 16 Anything else, Mr, Geddes? 
17 possibilily of an alias, and some criminal record related 17 MR. GEDDES: No further corrections. Just 
18 to that alias. 18 argument at this point. 
19 In consultation with my client, he has never gone by 
20 that name. That is not an alias that has ever referred to 
21 him. And so we would like to make a record of that fact 
22 that that needs correcting In the PSI. It does not apply 
23 to him. 
24 THE COURT: I recall the reference, 
19 THE COURT: Mr. Thomas, anything in these 
20 reports or materials that you want to call to my attention 




23 THE DEFENDANT: Just what he brought up. 
24 THE COURT: And you have had adequate time to 
25 Mr. Geddes - you said it was on Page 2? 25 review them? 
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THE DEFENDANT: I believe so. 
THE COURT: Ms. Fisher, any·· 
MS. FISHER: Yes, Your Honor. 
1 the crime that occurred in 1996, not 2003. 
2 Do you see that? 
3 THE COURT: I'm trying to find that. I see 
4 THE COURT: - corrections or clarlfications 
5 from the State? 
6 MS. FISHER: On Page 2, the second full 
7 paragraph, It states that on November 1st, 2008, Diana 
8 contacted the Boise Police. And that is incorrect 
9 throughout the entire report. This was reported to the 
10 police on December 29th of 2008. 
11 
12 
THE COURT: December 29th of 2008? 








13 But there are a couple of areas in the report where · 13 
14 that gets mentioned; and I think he wants to receive credit 114 
15 from that. 15 
16 THE COURT: I'm Just going to put 116 
17 "December 29th, 2008, Is the correct date,'' so that 17 
1 a that is - 11 a 
19 MS. FISHER: And then on Page 17 of the 19 
20 report, the last paragraph, It states that Mr. Thomas 1 20 
21 Informed in 2003, that he went to the Emerald City Club. 21 
22 And it Is - it reads to me as though he's talking about an 22 
23 event that occurred In 2003, and not the incident that 23 
24 occurred- the crimes that occurred in 1996. And it seems 24 
the reference to the February 4th, 2003, psychological 
evaluation. 
MS. FISHER: It says "Mr. Thomas informed in 
2003 that he went to the Emerald City Club" --
THE COURT: All right. 
MS. FISHER: -- which Is a nightclub. 
THE COURT: There It Is. 
MS. FISHER: And then it goes on to explain 
that conviction. It says "According to Mr. Thornas's 2003 
statemenf' --
THE COURT: I'm just going to strike "2003" 
there and say 'The State indicates" •• 
MS. FISHER: I Just want to be clear that that 
was a 1996 event, not a 2003. 
THE COURT: "- this was the 1996 case." 
MR. GEDDES: Judge, I guess 1 don't object to 
that particular correction. But I think my client is 
correct in stating that what the presentence investigator 
is saying is that -- in his conversation with this clinician, 
Yvette Ingalls, in 2003, not that the Incident -· 
THE DEFENDANT: Not that it occurred. 
25 that it mentions "2003" a number of times. And that was 25 MR. GEDDES: - occurred in 2003, but that 
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1 this conversation with this clinician took place In 2003. to make a statement and •• 
2 So I think that's accurate as far as that goes. The 'I 2
3 
THE COURT: The Order that the Court issued 
3 incident Itself certainly took place in 1996. was that the victims - or "victim or victims who chose to 
4 THE COURT: And what I'll do is put on top of 4 testify, and witnesses, may not be photographed." They can 
5 Page 18, then - and I will initial this. "The defendant 1
1
• 5 certainly be recorded, but they cannot be videotaped. 
6 agrees the incident Is the 1996 Incident, but the meeting 6 MS. FISHER: Thank you. 
7 with the cllnlclan was In 2003." 
1
1 7 MR. GEDDES: Judge, I would ask that -- In 
8 MR. GEDDES: That's fine, Judge. 8 addition to that. that it would also be ordered -- and I 
9 THE COURT: Anything else, Ms. Fisher? 9 don't know if this would happen, but It would also be 
10 MS. FISHER: Just that I do have the Order for 10 ordered that they not videotape my client's family. He's 
11 Restitution for $1,652.35. 11 got a teenage son in the courtroom today, and his wife. 
12 THE COURT: Do we have an issue on the 12 And I think that would be appropriate In that Order as 
13 restitution amount from the defense? 113 well. 
14 MR. GEDDES: No, Your Honor. We'll stipulate i 14 THE COURT: Well, then I will indicate that 
15 to that. j 15 the - based upon that request, that the camera Is not to 
16 THE COURT: And since the parties are in 1 16 be used to photograph '1he geOery," if you will. All 
17 agreement with regard to the restitution amount, the Court ! 17 right? Anything else? 
18 will sign the Restitution Order. ! 18 MR. GEDDES: No, Judge. Thank you. 
19 Restitution Judgments, under Idaho law, entered I 19 THE COURT: Very well. Anything further from 
20 during this f1Scal year, carry a Judgment rate of Interest ! 20 the State? 
21 at 5.825 percent per annum until paid In full. And I will j 21 MS. FISHER: No. Your Honor. 
22 Indicate that judgment interest rate In the Order. I 22 THE COURT: The State, obviously, then, based 
23 Is there enythlng further, counsel? I 23 on what you Just said, has some witnesses to call, or 
24 MS. FISHER: Your Honor, 1 note that the 124 victim statements. Go ahead. 
25 cameras are here today. The victim in this case would like I 25 MS. FISHER: Thank you. The State would call 
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STATE OF IDAHO vs. KERRY STEPHEN THOMAS 
Joe Blsig. 
3 JOSEPH BISIG, 
4 having been first duly sworn under oath, testified 
5 as follows: 
6 
7 DIRECT EXAMINATION 
8 BY MS. FISHER: 
9 Q. Good afternoon. 
10 A, HI. 
11 Q. Could you tell us your name, please. 
12 A. My name is Joseph Bisig. 
13 Q. Could you spell your last name. 
14 A. B·l·S-l•G. 
15 Q. How are you employed? 
16 A, I'm a school psychologist in the Boise School 
17 District, 
18 Q. And how long have you been a school 
19 psychologist? 
20 A. Seven years. And I was a teacher prior to 
21 thatfor 12. 
22 Q. And do you have your doctorate degree? 
23 A. I have an Education Specialist degree. 
Q. So, Mr. Bisig, do you know Diana Anderson? 
STATE OF IOAHO vs. KERRY STEPHEN THOMAS 
1 Q. How long have you known her? 
2 A. I have known Diana for, probably, seven or 
3 eight years. 
4 
5 
a. In what capacity do you know her? 
A. She's a friend. She's a friend of my 
6 sister's, Julie Lynn, more than myself. But It's through a 
7 mutual aequaintance that I know Diana. 
8 Q. In the fall of this year -- or the fall of 





meet a person by the name of Kerry Stephen Thomas? 
. A. I did. My stster Julie invited me to kind of 
i 12 a private yoga class that Diana had scheduled. And at the 
i 13 class •• Julie had told me on the way over that -1 kind 
i 14 of asked her who was going to be there, and Diana's 
! 15 daughter and some friends were going to be there. And then 
I 1e she said - and her friend, "Kerry," was going to be there. 
I 11 And I had never met Keriy Thomas before. But at the 
J 1 a yoga class •• I came In. I - he was the only other male 
! 19 in the class, so I went up and shook his hand, and l said, 
I 20 "You must be Kerry," and introduced myself. 
I 21 Q. Did you have much Interaction with him there, 
/ 22 really, at all? 
! 23 A. Not during the class. When he •• we shook 
i 24 hands, Kerry wasn't very talkattve. He didn't make eye 
i 
24 
25 A. ldo. 1 25 contact. And he seemed uncomfortable when I Introduced 
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li. 1 myself, and so I just kind of pulled back. He was set up Keriy Thomas. And I think he's a BSU basketball player who 
2 on the opposite side of the room during that yoga class. 1
1
_ 2 was - In the past had been in Jail for knowingly spreading 
3 Q. Did you, really, have very much contact with . 3 the HIV virus." And I asked Julie what their relationship 
4 him at all after that? I 4 was - what Keriy's relationship was to Diana. And she 
5 A. No. I didn't have any contact. But I \ 5 told me that they were more than Just friends at that 
6 recognized him. I just couldn't quite place him. When I I 6 moment. 
7 saw his face, I recognized his face, but I just couldn't II_ 7 a. When you had the conversation with your 
8 quite place It at the time. . 8 sister, Julie, was there anybody else present? 
9 a. Who did you understand him to be in connection \ 9 A. No. Just Julie and myself. 
10 to Diana? J 10 Q. What was Julie's reactlon to your knowledge or 
11 A. I understood him to be a friend. i 11 remembering, at that point in time? 
12 Q. When was that yoga class, approximately? ! 12 A. Well, it was kind of one of disbelief. And 
13 A. ltwould have been prior to Christmas, toward ! 13 then we-we got on the -the lntemet, and we did a 
14 the beginning of December. I 14 search, and brought up the Information from 1_9· - you 
15 Q. After that yoga class. did that reference i 1s know, the 1990s. And we read through that and realimd 
16 point of meeting this defendant stick with you or stay in 16 that It was the !Sllme person. 
17 your mind to some degree? 17 Q, So what happened then? 
18 A. It did. It was kind of In the back of my 18 A. Well, we both understood the Importance of 
19 mind. But a couple days after Christmas I was over at my 19 sharing the Information with Diana. We talked about that 
20 sister's house visiting with her, and Diana's name came up 20 And then Julie said that she was going to share the 
21 In conversation. And I asked her -1 said, "Diana's ! 21 Information with Diana. And I said, "You need to do It 
22 friend, Kerry, what's his last name?" And my sister said, 1 22 Immediately, because this is very Important." SO she 
23 "I don't know what hie last name ls." l 23 called Diana and made .. scheduled a time to come over and 
24 And right at that moment everything kind of came i 24 talk to her. 
25 together and It clicked. And I said, "I think his name Is 26 a. Did she dO that at the house immediately that 
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1 day? !,:! was he was in Oregon visiting family, but I wasn't quite 
2 A. I believe so, yes, that day. 2 sure Of what his state of mind would be upon returning. 
3 Q. Then Yklen was the next lime that you talked 1 3 And I was, uh, kind of fearful for Diana's Qfety, 
4 with Diana? i 4 and my sister's safety as well, because Julie was Involved 




5 at this point. And so we made a detennlnatlon to call from 
6 Diana was very, uh, emotional and - almost In shock. 6 my house. And so Diana, and my sister, Julie, came over 
; ~;:e~~:h~:: ::::: ;:;1~:~=:~;=~~:~:~::i~:;m I ~ :::ns~ta~:W:eT:a;a::s~i~:~~et:l~~t;~n:::~:~ 
9 information. And, uh - and then after she had a day, she i 9 Q. And so by her emotional state and being In 
10 called and asked If-- If I could be involved In a meeting i 10 shock, could you just describe •• was she crying? What .• 
11 with Kerry, because Kerry had •• they had been textlng back i 11 can you describe that for us, please? 
12 and forth, apparently, and Kerry had requested, when he got / 12 A. She was very emotional. She was In disbelief. 
13 back from Oregon, to sit down and meet ! 13 She was very emotional. She was just having a hard time 
14 And my advk;e to Diana was, "At this point there's ! 14 even, you know, processing through her thoughts, and tying 
15 no •• there's no point In meeting person to person." That I 15 one thought to the next thought, and getting Information 
16 "Anything you have to say could be said over the phone." i 16 out verbally. And·· and she was shaking. And her body-
1 
17 And that's when Diana asked if I could be involved in a Just body language, you could tell she was very upset. 
18 conference call or a phone call. 
i 17 
j 18 
19 Q. When you said that Diana was very emotional ! 19 
20 and In shock, Yklat do you mean by that? And you have some I 20 
Q. Who placed the call, then, to the defendant? 
A. Uh, we did. 
Q. Okay. 
21 professional experience with this. but if you could Just go ! 21 A. We did. We were upstairs, and we had a •• a 
22 ahead and explain It? l 22 phone with a •• a, uh - with conference-call capability, 
23 A. I mean, when she came over to •• we decided / 23 and we placed the call. And Diana had, uh, Mr. Thornas•s 
24 that we would make the phone call from my house, because i 24 phone number, so - and he requested that we call him when 
25 Mr. Thomas didn't know where t lived. And my impression ! 25 we got together. 
! 
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a. Tell us about that phone conversation and your 
2 impression of that conversation as It was going on? 
3 A. Well, we - we called. And I think Diana 
4 opened the conversation and she said, "Kerry, we're all 
5 here." And we Identified ourselves; who we were. And, 
6 lnltlally, Mr. Thomas had a concern that we would be taping 
7 the conversation. But we didn't have any •• the capablllty 
8 to tape the conversation. 
9 And Diana $llld, "We're all here. We Just want to 
10 hear what you have to say.'' And at that point my 
11 recollection Is that Mr. Thomas kind of went into a history 
12 of his life. He talked about his -- some about his 
13 childhood. He talked about his previous drug use. He 
14 talked about contracting the HIV virus. He talked about 
15 his time In prison, and so on. 
16 And he was - I'm not sure what the purpose of that 
17 was, but he was trying to give us a llttle background 
18 Information. And at one point Diana stopped him and 
19 said -you know, she said, "Kerry, Why did you do that to 
20 me?" And his response was, "I Just fucked up." 
21 a. That was It? 
22 A. That's all he said; "I fucked up." And then 
23 he went on after that •• Mr. Thomas talked about the 
24 counaellng that he received when he was In prison, and 
25 about the groups that he participated In, and how they had 
Page 19 
ACCURATE COURT REPORTING 
PH 208,841.8289 FAX 208.938.1843 
S'l'A'l'E OF IDAHO vs. KERRY STEPHEN THOMAS 
specifically gone through strategies of when you're In a 
2 situation where there might be contact •• or there might be 
3 sexual contact or Intimate contact, that he had leamed 
4 strategies to make sure that that didn't happen, that he 
5 had ways out 
6 And again, his - the words that he kept using were 
7 "I Just fucked up. I fucked up." And Diana - by this 
8 time Diana was crying, and she was very emotional. And I 
9 might note that I was waiting for Mr. Thomas to say, "I'm 
10 eorry," but that never came. It was Just·· "I Just- I 
11 fucked up. I fucked up.'' 
12 Q, How long did you spend on the phone with him? 
13 A. Probably a total of 30 minutes or so. Yeah. 
14 At one point toward the end when Diana was crying, she was 
15 so emotional Mr. Thomas was offering her help. He was 
16 offering her help how to - agencies to get In contact with 
17 to be tested for HIV, and doctors who she could contact, 
18 and where the most economical test could be had. 
19 And I recognized at that point that there was a lot 
20 of manlpulatlon on his part going on throughout the phone 
21 conversation. And then I tried to bring it to an end. And 
22 I Just·· I Just said, "You know, Kerry, what you've done 
23 has had a traumatic Impact on Diana.'' 
24 And then I turned the conversation toward how - how 
25 we're going to bring closure as far as you turning yourself 
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1 In, or us turning you In. And he made a request that he be 
STATE OF IDAHO vs. KERRY STEPHEN THOMAS 
Mr. Thomas at this point 
2 allowed to tum himself in when he got back from Oregon. 2 And so he asked if he could e-mail me, and I gave 
3 Q. Did he indicate when that was going to be or 
4 what his plan was? 
3 him my school e-mail·· my professional e-mail. And later 
4 that night, about 10 p.m., I received an e-mall that said 
5 A. He said that he would •• he said that he 
6 would •• he needed a day to take care of business at work, 
5 "Can I call you when I get home?" which I was uncomfortable 
6 with. And the next day I contacted the Probation 
7 and then he was going to turn himself In. 7 Department and Informed them of what had happened. 
6 Q. Did he ask permission, or hoW was that I 8 a. I just wasn1 clear on this one question. Had 
9 received? I 9 you asked him, during the time you were on the phone with 
10 A. Well -and we - Diana and Julie and I were j 10 him, If he had a probation officer or a parole officer? 
11 communicating. And Diana was •• you know, In her emotional 1 11 A. Uh, I believe he indicated that he had a 
12 state, I indicated to her·· I said, ''You know what? I 12 probation officer •• or that he had .. he was In contact. 
13 Mr. Thomas - Kerry Is not the person who should be helping i 13 And that he would •• he would contact that person when he 
14 you right now, because you're the victim at this point. j 14 returned, and tum himself In. And then .. again, he was 
15 You are the victim." And so-what was your original i 15 telling Diana If he could do that, lfwe didn't turn him 
16 question, rm sorry? j 1e In-· or lfshe didn't turn him In, that If he did It 
17 a. How was It received when he was asking i 17 himself, that he would be able to keep her out of the 
18 about·· asking permission to wait to tum him in? I 18 picture. She wouldn't even have to be Involved In the 
19 A. Oh. So·· so I asked the question "How can we / 19 process. 
I 
20 verify that you've turned yourself In?" And we discussed [ 20 And at the time·· and we talked aboU1 It later. At 
I, 21 the time I recognized that that's Impossible. If he turns 
22 he could e-mail me. And I requested that he have no more . 22 hlmseU In, they need to corroborate that lnfonnatlon with 
21 that. And we agreed that he would e-mail me. He asked If 
23 contact with Diana because of the manipulation that I was J 23 the person who was, you know, on the recelVlng end -the 
24 recognizing was going on, and the fact that Diana needed ! 24 victim. And so then we discussed that afterwards. 
' 25 friends who·· you know, us to help her, not necessarily I 25 
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followed up 'hith •• this conversation With Diana? else than here today. I'm just going to tell the Court 
2 A. Yes. 2 what happened. 
3 a. And you told the Court tha1 she was very 3 I met Kerry Thomas about five years ago when he 
4 emotionally distraught during the time of this 4 first started working for Se!Equlty. I was an agent. He 
5 conversation? 5 was an employee. And we had business Interactions. He was 
6 A. She was, right. And she made several comments 6 always professional, always courteous, always polite, did 
7 just of disbelief that this could be happening. In fact, 
! 
7 his Job well, a pleasant person to be around, easy to get 
8 she wasn't- she was almost In denial, Initially. And i 8 along with, everybody liked him. i 
9 then, as the Information started coming out, she understood I 9 And then four years after I met him, In October of 
10 that Mr. Thomas actually was HIV-positive. And that she ! 1 o 2008, he asked me out on a date. And we went out to 
11 had been put •• she had been put In a position of - where i 11 dinner. And then after dinner we went out for drinks. And 
12 she was a victim and on multiple occasions. And she was •• l 12 then a couple nights later we went out again. We met at 
13 at that point she was very distraught. ) 13 his house. We met at my house. We had several 
14 MS. FISHER: Thank you. Those are all the J 14 interactions. 
15 questions I have for you. Mr. Geddes may have questions. 115 And then after about four or five times of that, 
16 THE COURT: Mr. Geddes, any questions? 116 then we became Intimate. And, um, the first time we became 
17 MR. GEDDES: I have no questions for the 117 intimate was at his home. And, um, after we were kissing 
18 witness. 18 for a while, then he got up and he went and got a condom. 
19 THE COURT: Thank you, sir. You may step j19 And he put his condom on, and I said to him •• I said, 
20 down. j 20 "Kerry, Is there a reason why you need to wear a condom?" 
21 (The witness left the stand.) 21 And I said, "You know, I want you to know I'm 
22 THE COURT: Anyone else? 22 disease-free, and I can't get pregnant. I want to know If 
23 MS. FISHER: Diana would like to make a 23 there is a reason why you need to wear a condom?" And he 
24 statement to the Court. 24 just said, "I just feel more comfortable with a condom. I 
25 VICTIM STATEMENT: I would rather be anywhere 25 always wear a condom. It's what I do." And "There's not a 
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1 specific reason, I Just want to wear a condom." And I twice. 
2 said, "Okay. That's fine.• I 2 And I said, "Nope, that's not possible." I said, 
3 And so the next time we were intimate. the condom 3 "That's not Kerry. He's been a great guy. Everybody loves 
4 came off. And, um, I asked him - I said, "Is there a 4 him. Everybody trusts him. He Is an honest man. He is a 
5 reason why we need to wear a condom?" And he said •• well, 5 good father. He is, um - he's a kind person and he 
6 he dldn~ really respond to that. And, um, we finished up 6 wouldn't do that." And I didn't believe her at all. 
7 without the condom. And then, after that, the condom never 7 And she said to me - she goes, "Well, Diana, maybe 
8 came up again. He didn't wear a condom. He didn't get up 6 there Is another Kerry Stephen Thomas. who played BSU 
9 to get a condom. 9 basketball, who Is the same age as Kerry, who did these 
1 O And the third time •• or the many times after that •• things." 
11 we were Intimate about nine times, and, um, we talked a little j 11 And so with that statement I decided, no, there 
12 bit about the condom a few times. I asked him if he had a , 12 probably isn't that many Kerry Thomases at 44 years old in 
13 reason why he needed to wear that. He told me he hadn't been I 13 Boise who played basketball. So I called him up and I 
' 14 lntimete with anybody for 12 years. That he had been busy rsising i 14 
15 his son for the·last 12 years, and he had been celtbate by choice. i 15 
! 
16 And so I said to him-· I said, ''Well, If you have l 16 
17 been celibate for 12 years, then you, obviously, know I 11 
18 whether or not you have a disease or not." So he had many, 
19 many opportunities to tell me that he had HIV, but he chose 






21 Then. after Christmas. Julie calls me up and - and ! 21 
22 · she tells me - she said that Joe recognized Kerry. And i 22 
23 that he was previously convicted of spreading the HIV l 23 
i 
24 virus, or fluids containing the HIV virus, to other people. I 24 
25 He had been convicted of that crime and went to prison i 25 
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i 
asked him --1 said, "I need to know·· you know, I need to 
know something important. I want you to tell me the 
truth." I said, "Are you HIV-positive?" And he said - he 
paused. He didn't say anything at first. And then he 
said, "Yes." 
So I lit into him. I started screaming and yelling 
and crying, and asked him why he would do something like 
that. I told him I was a mother. I wanted to be a 
grandmother. And I couldn't understand why he would risk 
my safety. I didn't understand that. I thought I knew him 
better than that. I thought I knew who he was. 
And, um, he -- and that whole conversation he -
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that -· that particular conversation he never offered an 
2 apology. He asked me, "How did you find out?" I told him 
3 about Julie and Joe calling me. And, uh, then I -· I said, 
4 "Tell me right now why I shouldn't go to the police?" And 
5 he said, "Well, I don't have the right to ask you for 
6 anything." But he said, "I'd like to ask you to let me 
7 talk to you face to face before you go to the police." 
8 And so I agreed. I told him I would. I told him I 
9 would wait until he got back and I would sit down and talk 
10 to hlm before I went to the police. Thank goodness for 
11 Joe and Julie. They had their heads together, and they 
12 knew beUer, and they knew that, um - better than to let 
13 me sit down face to face with Kerry again. 
14 It was -· the first couple days I really, really 
15 struggled with whether or not to go to the police. I --1 
16 just didn't believe that Kerry could do this. I did not 
17 believe he was capable of it. I thought ''This is a man who 
18 loves hls son. This is a man who everybody respects." 
19 And, you know, I just·· I really didn't believe he meant 
20 anyharm. 
21 Over the last nine months, since this happened, I've 
22 lea med a lot of other things about Kerry that I didn't 
1 
STATE OF IDAHO vs. KERRY STEPHEN THOMAS 
he loved his son. 
2 And I thought he was an honest person. But Kerry 
3 not only didn't tell me that he was HIV-positive, he didn't 
4 tell me he was married, he dldn1 tell me that he was 
5 dating other women during those months he was dating me, 








He didn't tell me he had been to prison, he didn't 
tell me he was a registered sex offender, he didn1 tell me 
he was bisexual, he didn't tell me he had used drugs 
intravenously, thst he was an alcoholic. 
I didn't know who this person was. A lot of people 







know these things about him. Nobody knew those things 
about him. 
They didn't know lhat a registered sex offender was 
baby-sitting some of the kids of the agents at Sal Equity. 
They didn't know he had been charged with raping a - or 
statutory rape with a 15-year old patient at the hospital 
i 20 where he worked. 
, 21 There's a lot of things we didn1 know. I didn't 
! 22 know he had used cocaine and meth and acid and mushrooms •• 
j 
23 know when he made these - when he •• when I was dating ! 23 all that stuff. And now I believe that a good father 
24 him. I did not know a lot about Kerry Thomas. I thought j 24 doesn't do those things. If he's a good father, like we 
25 he loved his son. He always talked about his son. I know / 25 all thought he was. then he wouldn't continually risk 
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1 people's lives. He wouldn't have HIV for 20 years and has a long record of making a lot of bad decisions •• not 
2 continually expose people to that disease. He knows how 2 Just with HIV, he has other records. 
3 much It's impacted his life. He's on all of these 3 I believe he would be a good person if he could just 
4 medications. And yet, he's taking other people's lives in 4 have a conscience. and just •• because I know that's 
5 his hands. 5 what - I know he's •• that there's a good person Inside of 
6 I also teamed, afterwards, that Kerry's not very 6 there. And I care about that good person. And a lot of 
7 honest. He told me he was gonna tum himself In. When he 7 people here are here because they care about that good 
8 was picked up by the police, he told the police several 8 person Inside. But Kerry keeps making mistakes. For 20 
9 different stories·· many lies. He told them that we : 9 
I 
years he's exposing people to HIV. I mean, he knew better. 
10 didn't have sex. Then he told them that we only had sex J 10 I'm really glad !hat my daughters are here today, 
11 with a condom. Then he told them that I definitely knew l 11 because I want them to know that Just because a person is 
12 he had HIV. Then he told them that everyone at SelEqulty i 12 polite and friendly and kind and does a good job at work 
13 knew he had HIV. j 13 doesn't mean they're honest, and it doesn1 mean you can 
14 He told his attorney, you know, several lies. His i 14 trust them. Somebody who Is a pathological liar can fool 
! 
15 attorney presented to me those were all lies. He lied to i 15 all of us. 
16 the YMCA director. He lied to his counselors. He told a I 1e I Just want to say to Kerry that you didn't just 
17 lot of Iles. He's not who I thought he was. He's not an i 17 hurt me; you played Russian roulette with my life. And you 
I 
18 honest man. /18 affected my daughters, my parents, my friends, all the 
19 I think he wants to be. I do. I believe that he I 19 people at SelEquily who loved you, and your son, and your 
20 wants to contribute to society. He wants to be a good , 20 wife, and yourself. And it's really hard for me to see you 
21 father. He wants to be a good friend and a good person. I 21 go back to jail, because that's nol what I wanted to see at 
22 But he has something that stops him from having a '22 all. 
23 conscience, stops him from realizing that he's hurting I 23 I think-· you know, you had a lot to offer. You 
24 people. And he gets depressed, and then he goes into the \ 24 Just had to make the right decisions, and you didn't. And 
25 drug thing, and then he just makes bad decisions. And he I 25 It's too bad. And it would have been nice to know that you 
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1 really felt bad. I mean, letters are one thing. I heard I 1 a. What do you do to make a living? 
2 that you wrote some nice letters, but actions speak louder i 2 A. Uh, well, whatever I C<ln at this point. But, 
3 than words. 1' 3 uh, I sell real estate, and build subdivisions, and build 
4 That's all I have to say. 
11 5
4 houses. 
5 THE COURT: Thank you. Q. You have been a developer here In the Valley? 
6 Anyone else, Ms. Fisher? i 6 A. Yes, for 20 years or so. 
ii 7 7 
8 
MS. FISHER: No. Q. Are you associated with SelEquity Real Estate? 
THE COURT: Any testimony from the defense, I 8 
9 Mr. Geddes? I 9 
10 MR. GEDDES: Yes, we have some witnesses. 110 
11 First, we would like to call Craig VanEngelen. I 11 
12 ! 12 
13 H. CRAIG VANENGELEN, I 13 
A. Yes. I'm one of the owners, and their 
managing broker. 
Q. Do you know Kerry Thomas? 
A. Yes. 
Q. How do you know him? 
A. Uh, he was employed at SelEqulty for - I have 
14 having been first duly sworn under oath, testified i 14 a terrible memory for time, but four or five years; 
15 as follows: I 15 something like that. 
16 I 16 
17 DIRECT EXAMINATION I 17 
' 
Q. Were you Involved In the hiring process? 
A, I wu not. He was hired by Greg Sharpewolf. 
18 BY MR. GEDDES: ' 18 Q. What was your association with Kerry In his 
19 Q. Good afternoon, sir. Would you, please, state I 19 function with your company? 
20 your name and spell your last. 20 A, Uh, well, I worked with him everyday. And, 
21 A. It's H. Craig VanEngelen. And that's capital 21 um, hestarted out doing pending sales for our company, and 
22 V-A-N, capital E·N·G·E·L·E-N. 22 then, um, graduated Into doing Just about everything for 
23 Q. How long have you been In Idaho, sir? 23 the company. 
24 A. I was born In Idaho and moved to Boise in 24 a. Can you tell me·· and just tell the Judge 
25 1980. 25 what kind of qualities Kerry Thomas exhibited to you as an 
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employee? 
2 A. Oh, wrm. Um, he was a - a remarkable 
3 employee. And, um, we're still suffering from losing him 
4 In our organization. And, um, Kerry was someone that you 
5 could give a task to and know, for absolute certainty, that 
6 that task would get completed. And that you didn't have to 
7 follow up and ask if It got done, or whatever. He was 
8 exceptional in that regard. 
9 He was, uh, prompt and pollte. He was a very 
STATE OF IDAHO vs. KERRY STEPHEN THOMAS 
1 employed again? 
2 A. The day he was available we would rehire 
3 Kerry. I really expected Kerry to work for us for the rest 
4 of his life. In fact, I told him that 
5 Q. Did you have any opportunity to interact with 
6 Kerry as a father with his son Nigel? 




homework at the office with Kerry being there. l also had 
numerous opportunities to observe Kerry and his parenting 
style and commitment. And I'd have to say that of all of 
I 
I 11 the things that I'm most proud of Kerry about, his job as a 
10 calming influence when things got super busy. He would 
11 keep agents calm He was always a total go-to guy for me. 
12 And I •• I just can't tell you how much we're stlll I 12 father was exceptional. I'm a father of four, so ••• 
I 
13 suffering from losing him from our organization. It's been 113 Q. While he worked at your company and was 
14 a real·· a real tough thing. i 14 Involved with you personally, did you know of his HIV 
15 Q. So you've told us a little bit about what he I 15 
16 meant to the company. Can you tell the Judge what he meant I 16 




Q. And did he tell you that personally? 
A. Uh, yes. A. Well, um, I love Kerry. He's a dear friend, j' 18 
19 as well as a former employee. And, um - uh, and nearly a 19 Q. Or did you find that out from someone else, is 
! 
20 member of the family. Kerry, uh, had spent Thanksgiving ! 20 what I'm asking? 
21 with Nigel, with us, last ThanksgiVing, and, uh, my whole I 21 
22 extended family. And so, uh, personally, he's one of my I 22 
23 favorite people on the planet. ! 23 
Q. In the future, should Kerry obtain parole J 24 
25 again, would he ever have an opportunity with you to be I 25 
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A. Well, I •• 1 actually, um, knew It prior to 
him telllng me. 
Q. Is it something that you two talked about? 
A. Not really. 
a. Do you know of his history ·- his crlminal 
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! 
history and what brings him to court today? 1 CROSS-EXAMINATION 
2 A. Yes. 2 BY MS. FISHER: 
3 Q. Does any of that change your opinion of 3 Q. So what did you know of his criminal history 
4 Mr. Thomas? 4 exactly? 
5 A. Not a bit. 5 A. Um, I Just remember, um - uh, the newspaper 
6 Q. Is there anything else that you think is 8 articles in regard to his, uh, original •• well, in regard 
7 important that the Judge should know about Kerry Thomas? 7 to one of the incidents that he had. 
8 A. Well, I will just briefly recall a situation. 8 Q. Which one would that be? 
9 We were - our business has been slowing, which is i 9 A. I'm not sure. I just remember seeing his name 
10 certainly well documented, and, um, Kerry shared duties ! 10 and picture In the paper. 
11 with another employee. And, um, I catted them Into a i 11 Q. So when you told defense counsel that you knew 
12 meeting room and said that, you know, we were probably I 12 his criminal history, I take It that you didn't know that 
I 
13 going to have them both go down a day a week to try and i 13 he had sex with a 15-year-old mentally-challenged person 
14 meet budget. ! 14 when he was an adult, and he was HIV-positive? Did you 
15 And Kerry grabbed me later and said, "Well, if you ! 15 know that? 
16 have to let somebody go, let me go, and give the other l 16 A. No. 
17 employee the job." So I thought that was an incredibly j 11 Q. Did you know that he had been charged with 
18 selfless act to volunteer to be the one that gets laid off. ! 18 having intercourse with numerous other women while he was 
19 And, um, so I thought that story was Important. i 19 HIV -- not Diana, an employee of yours? Did you know that? 
20 MR. GEDDES: Thank you, sir. I have no i 20 
21 further questions. Madam prosecutor may have some I 21 






THE COURT: Ms. Fisher? ! 23 
ACCURATE COURT 
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A. Um, I have no knowledge ofthls, otherthan 
seeing a picture In the paper. 
Q. Did you know he was a registered sex offender? 
A. I probably assumed that. 
a. If you assumed that he was a registered sex 
offender would you know that he should not have been around 
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other children in a baby-sitting capacity? Did you know 
2 · that? 
STATE OF IDAHO vs. KERRY STEPHEN THOMAS 
A. If I did say I knew everything, then I - then 
2 I misspoke. 
3 3 A. Um, I don't - l can tell you right now that I 
4 wouldn't have a problem with him watching my children. ! 4 
Q. Do you know Diana? 
A. Verywell. 
5 Q. That's not my question. i 5 a. You were in here when she gave her eloquent 
6 A. Oh, okay. 
7 Q. My question is: Would you know that he was 
8 not to have that type of relationship with other children? 
9 A. I don't have any knowledge of that. 
1 O Q. Did you know he had a parole officer? 
11 A. I did know that. 
12 Q. Did you know he was to regularly check in? 
13 A. Yes. 
14 Q. Did you know that he had been convicted of 
15 HIV for having -- he had been convicted of knowingly 
16 transferring the HIV virus from having sex with another 
17 male? Did you know that? 
18 A. All I knew was the newspaper article that I 
19 read. 
20 Q. So, really, when you came In and testified 
21 just now and said you knew everything about his criminal 
22 history, you really know very little about his criminal 
23 history; isn't that right? 
24 A. I don't remember If I said I knew everything. 
25 Q. Do you know Diana? 
6 statement, weren't you? 
7 
8 
A. I wasn't allowed to be. 
Q. You weren't allowed to be? 
A. Correct. 
MR. GEDDES; I asked him not to be here. 
a. (BY MS. FISHER) So you didn't hear the impact 
that this has had on her, as one of your employees, as 
well, did you? 
A. Well, first of all -
Q. You didn't hear it? 
A. First of all, she's not an employee. 
Q. She was. 
A. No, never has been. She's a independent 
contractor. So If we're going to get nltplcky and 
detailed, then -
! 21 Q. No. I'm not trying to get nitpicky. I'm just 
I 22 asking you if you heard her statement? And I think you've 
! 23 answered, no, you did not? 
I 24 A. I did not, because I was not allowed to be 
i 25 here. 
I 
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1 Q. So It doesn't change your opinion at all of i 1 THE CAMERAMAN: Thank you. 
2 this person if you knew that he purposely, knowingly, had 2 THE COURT: They can be recorded but not 
3 sexual relations with another woman multiple times 3 filmed. 
4 without a condom, without telling her, and risked her life, 
5 that doesn't change your opinion about this person, 
6 Mr. VanEngeien? 
7 A. Is that a question or a speech? 
8 Q. It's a question. Does it not change your 
9 opinion? 
10 A. I still love him dearly and respect him. 
11 MS. FISHER: Thank you. 
12 MR. GEDDES: Thank you, sir. 





(The witness left the stand.) 
THE COURT: Any further witnesses? 
MR. GEDDES: Yes, Your Honor. The defense 
18 would call Kristen VanEngelen, please. 
19 MS. FISHER: Your Honor, I've Just received a 
20 note from - the process here. They're unclear whether or 
21 not they can film defense wijnesses. 
22 THE COURT: I said witnesses were not to be 
23 filmed. 
4 MR. GEDDES: Did I miss something, Judge? 
5 THE COURT: There was a request from the 
6 cameraman saying, "Can we film defense v.itnesses?'' I said, 
7 'No, they can be recorded but not filmed." 
8 MR. GEDDES: Thank you. 
9 
l 10 KRISTEN VANENGELEN, 
1 11 having been first duly sworn under oath, testified 















BY MR. GEDDES: 
a. Good afternoon. 
A. Hello. 
a. Would you state your name and spell your last, 
please. 
A. Kristen VanEngelen, V·A·N, capital 
E·N·G·E·L-E•N, 
a. How long have you been in Idaho, ma'am? 
A. Seventeen years, roughly. 
24 MS. FISHER: That's what I thought. I 24 
I 2s 
Page 391 




a. Who are you married to? 
A. Craig VanEngelen. 
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1 Q. Was that the last witness? 
2 A. Yes, itwaa. 
3 a. How long have you been married? 
4 A. Oh, you - you got me there. Uh, 10 
5 years, 11. 
6 Q. What do you do to make a llvlng? 
7 A. Uh, I own a real estate brokerage, and I'm a 
8 developer. 
9 Q, What's the real estate company? 
10 A. Se1Equlty. 
11 a. Do you know Kerry Thomas? 
12 A. Yes, I do. 
13 Q. Can you ten us how? 
14 A. Uh, Kerry has worked for us for the past four 
15 orfiveyears. 
S'l'A'l'B OF IDAHO vs. l!a!IRRY S'l'BPHEN '!'HONAS 
has, um, been a, uh, raally difficult situation for us. 
2 When we, uh -when this first occurred, uh -you know, 
3 It's Interesting what your competition aaye, and what they 
4 do, and how they beha\re, um, and how they decide to 
5 recruit But at the end of where we are today, we've lost 
6 more agents and more people because we couldn't replace 
7 Kerry. 




A. Yes, I did. 
Q. And can you describe that Interaction, please? 
12 A. Um, we became friends. And I reapacted him as 
13 a parent, and, um, grew to know Nigel And, um, Keny 
14 housesat for me on occasion. Um, we spent last 
15 Thanksgiving together - our famllles did, and some friends 
16 Q. And in what capacity has he worked for you? 1 e of ours. Um, he Just becam& a part of our life. 
17 A. Just about every capacity, it seems like. He 17 a. And you did see him interact with his son. 
18 started off as a -1 believe a file processor. He's been, I 18 Nigel? 
19 uh,managlngourfrontdesk. He'sbeeninchargeofagent I 19 A. Yes,ldid. 
20 relations. He's done magazine distribution for us. Um, I i 20 Q. And how would you describe his role as a 
21 can't think ofa capacity that he hasn't served for us. I 21 father? 
22 Q. Can you tell the Judge, please, what you ! 22 A. Stellar. Um, early on It was, um, Interesting 
23 thought of him as an employee? 123 that, you know, at around 3:00, roughly In that time frame, 
24 A. Your Honor, he was exceptional. Um, and, 1 24 he would leave, go pick up Nigel after school if he didn't 
25 quite frankly, he's been Irreplaceable. Not having Kerry 125 have sports after school And Nigel ha his desk behind 
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1 Kerry's desk. prison, um, and that he had done his time and had been 
2 And Nigel was very quiet and polite and Just never a 2 released. 
3 problem. And you could tell that he had a - a - he took 3 Q. Did you know he was on parole? 
4 a lot of pleasure In being there and just being with his 4 A. No. 
5 father. And Kerry never - never missed a beat when It 5 Q. Did you know that he met with a parole 
6 came to Nlgel. 6 officer --
7 Q. Did you know that Kerry was HIV-positive? 7 A. No. 
8 A. Yes, I did. 8 a. •• regularly? 
9 a. How did you know that? 9 A. No. 
10 A. Uh, the first time I recall learning it, um, 10 a. Is it safe to say that you know more now than 
11 was ·· one of my agents had told me, and it was after a 11 you did before he was arrested? 
12 Christmas party. That's the first time I recall learning 12 A. Certainly. 
13 It And, um - and I - I quickly defended him and said 13 a. And given what you know now, does that change 
14 that "It's not appropriate dlscu111&lon for our WOt'k 14 your opinion of Mr. Thomas at all? 
15 environment. And Ifs not relevant to the job that he was 15 A. No. 
16 hired to do." 16 a. If he should, In the future, make parole and 
17 Q. So how long have you known about his HIV 17 be out in society, would you consider hiring him again in 
18 status? 18 your company? 
19 A. That was •• almost the whole time. So I can't 19 A. I wm hire him. 
20 remember exactly the dates, but I remember It was after a 20 a. Would you aooept him into your home? 
21 Christmas party. 21 A. I would. 
22 a. Did you know of his criminal record? 22 a. Would you trust him with your family and your 
23 A. Um, some of it. 23 friends? 
24 a. What did you know? 24 A. Absolutely. In fact, my oldest stepson who 
25 A. I knew that he had, um, spent some time In 25 we - was adopted from India has dark skin, and - and, 
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1 um •• you know, that's somewhat of a rarity here in Boise, 
2 ·Idaho. And - "Sipple," we call him. That's his nickname. 
3 Kerry taught Blppie how to do the distribution of the 
4 magazine, and certain skills. And really gave our son, 
5 Bippie, quite a bit of self-esteem that he was lacking 
1 to your company? 
2 A. Absolutely. 
3 Q. He enjoyed the freedom to work and to pick up 
4 his son? 
5 A. Yes. 
6 before they met 6 Q. And those were freedoms that were given to him 
7 And our daughter, Bree •• she's at Washington State i 7 through flex time through your work? 
a right now in her second year, has worked on and off during I 8 A. Yes. 
9 vacations, and whatnot, side by side wlth Kerry. And our i 9 Q. And he enjoyed the company of your family for 
1 O 13-year•old son, Chance, would come after work and hang out I 1 O a nice Thanksgiving dinner? 
11 and do odd Jobs with Kerry, and - and I trust him I 11 A. Yes. I don't know about "nice." 
12 completely. And my kids miss him •. All three of them i 12 Q. And he was, otherwise, allowed to housesit in 
I 
13 wanted to come and speak on his behalf. And, um, I 
14 declined their offer for them. 
l 13 your home? 
\ 14 A. Yes. 
15 MR. GEDDES: Thank you. I have no further / 15 Q. And he enjoyed the luxury. I take It you 
16 questions, but Madam Prosecutor might. 116 probably have a very lovely home? 
l 11 17 THE COURT: Ms. Fisher? A. Sometimes. 
18 I 18 Q. And he was allowed to housesit In your home 
19 CROSS-EXAMINATION i 19 and enjoy the privilege of that amount of freedom to do 
j 20 
f 21 
20 BY MS. FISHER: 
21 Q, So as I understand It, your relationship with 
22 the defendant was one that -- where you enjoyed his company 
23 a great deal? 





25 a. And he did a great job at work and was loyal i 25 
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whatever he wanted in your home? 
A. Yes. 
Q. He could drive a car and come and go from 
work? 
A. Yes. 
Q. And he made money? 
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THE COURT: Thank you, ma'am. You may step A Yes. ,1•
1
1 
2 Q. And he could do all the things that a free man 2 down. 
3 would enjoy? • 3 (The witness left the stand.) 
4 A. As far as I knew, yes. 4 MR. GEDDES: The defense is next going to call 
5 Q. And you never saw any issue with his 
6 personality, never saw any mental deficits or concerns that 
7 he was - had - that scared you? 
5 Melissa Norris. 
6 
7 MELISSA RIOS NORRIS, 
8 A Oh, my gosh, quite the opposite. In fact, he, 8 having been first duly sworn under oath, testified 
9 um -1 ·- I've seen him on a number of situations where 9 
1 O they could have been explosive. He's maintained his cool. i 1 O 
11 He has, um - we've probably seen •• I was trying to 1 11 
12 figure •• maybe 500 people through the door at a certain / 12 
13 point. And not alt of those agents have left on a good i 13 
14 term. ! 14 
15 But, oftentimes, we have to deal with them after 11 s 
16 their termination, and It can be difficult after having 1 16 
17 made that termination. And Kerry has always made a, uh - i 17 
18 a nice way of bridging that gap so that we could get j 1 a 
19 whatever additional information we needed after a ! 19 
20 termination. ! 20 
21 MS. FISHER: Okay. Thanks. I 21 
22 THE WITNESS: Okay. ! 22 
23 THE COURT: Anything further? l 23 
24 MR. GEDDES: I have no further questions, Your ! 24 
25 Honor. i 2s 
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as follows: 
THE COURT: I'm sorry, ma'am, but you have to 
answer audibly. You did say, "Yes"? 
THE WITNESS: Yes, I did. 
THE COURT: Okay. 
DIRECT EXAMINATION 
BY MR. GEDDES: 
Q. Good afternoon. Would you state your name and 
spell your last, please. 
A. My name is Melissa Rios Norris. And my last 
name is spelled N•O-R·R·I..S. 
Q. How long have you lived in Idaho? 
A Off and on, my whole life. I was born and 
raised here. 
Q. What do you do to make a living? 
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A. I'm an associate broker with Se1Equlty 
2 Real Estate. 
3 Q. How long have you been with SelEquity? 
4 A. Since February of 2004. And I left for a 
5 period of about 18 months to work for another brokerage •• 
6 associate with another brokerage. 








Q. Do you know Kerry Thomas? 
A. ldo. 
a. Can you tell us how? 
A. I worked with him. 
a. How long did you work with him? 
14 A. I believe I met him February of '04, when I 
15 joined the company, and so I had interaction with him on a 
16 business level. 
17 a. Can you describe Mr. Thomas as an employee of 
18 the company, please? Describe for the Judge? 
19 A. Describe what he -
20 Q, What he was like as an employee? 
21 A. Um, to me, as a - because I was - am a 
22 contractor with SeiEquity, he was my go-to person. If I 
STATE OF IDAHO vs. KERRY STEPHEN THOMAS 
I needed to take care of. 
2 Q. In your interaction with him at the company, 
3 how did he treat you? How did he interact \Nl!h you? Can 
4 you describe that? 
5 A. Me, personally, he treated me with a great 
6 deal of respect and professionalism. And I think, from my 
7 perspecUve, he did that with everyone when he was at the 
8 office. So that's why he became my go-to person to be able 
9 to rely on. 
i 10 Q. Did you see him interact with other people? 
: 11 A. At the office? 






A. Many times. He, um, was at the front desk, so 
that was - that being the heart of the company, that -
that position constantly gets bombarded. And so I was 
I 16 always •• marveled at the most chaotic time in our market 
I 11 that he was able to juggle so many demands and, you know, 
I 1 a still meet •• or exceed expectations, at least from my 
i 19 perspective. 
120 Q. Is he missed at the company? 
I 21 A. I miss him a great deal, yes. 
; 22 a. Did you have a personal relationship with him, 
23 had an Issue at the office and needed guidance on j 23 and I just mean as friends? 
24 something, I went to him first, because he tended to be the i 24 A. Um, no. I mean, outside of the company I 
25 mostwilllng and present minded to help me through whatever ! 25 didn't Interact with him. 
! 
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1 Q. Did you know of his HIV status? Judge to know? 
2 A. I did not. 2 A. Not necessarily. 
3 Q. Do you now? 3 MR. GEDDES: Thank you, ma'am. I have no 
4 A. I do now, yes. 4 further questions, but the prosecutor may. 
5 Q. Did you know about his criminal record? 5 THE WITNESS: Thank you. 
6 A. I did not. 6 THE COURT: Thank you, Counsel. 
7 Q. Do you now? 7 Cross-examination, Ms. Fisher? 
8 A, I do now. ! 8 
9 Q. And knowing what you know now. does that 9 CROSS-EXAM I NATION 
10 change your opinion of Mr. Thomas? 10 BY MS. FISHER: 
11 A. No. Um, I believe that - no, It does not 11 Q. Ms. Norris --
12 Q. Did you ever see him interact with his son? 12 A. Yes. 
13 A. Yes. Many times. 13 Q. -- you wrote a letter, that we have had the 
14 a. Describe that, please? 14 opportunity to review, in the presentence investigation? 
15 A. Um, I knew that everyday, um •• and my - my 15 A. Uh-huh. 
16 children attend the same school, so I knew that everyday he 16 Q. I just want to make sure that you remember it. 
17 would be gone at the time that school got out to pick up 17 I Just have a short -- it was e-mailed -- three paragraphs. 
18 his children - or his son, excuse me, Nigel. And so I 18 Does that look right? 
19 Just knew, at that point, If I couldn't find him, if I had 19 A. Correct. 
20 a question or needed something accompllshed, that he was 20 Q. Would you like to look at it again? 
21 picking up Nigel. So from my perspective, once Nigel would 21 A. No. That's okay. 
22 be In the office, then he -· I could see him helping him 22 Q. Okay. So you said that you knew what his 
23 with his homework, and •• you know, just making sure that 23 criminal record is? 
24 he was available to him. 24 A. I knew •• I know now what it is. I didn't 
25 a. Was there anything else you would like the 25 know it at the time that I was working with him. 
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Q. What do you understand his criminal record to 
2 ·be? 
3 A. Now? 
4 Q. Yes. 
5 A. Just whatever I've read In the papers. I - I 
6 tend to put my blinders on and Just kind of do my thing. 
7 a. So in the paper ii would be? 
8 A. Uh, that - well, we've all •• I mean -
9 Q. Knowingly transferring the H rv Virus? 
1 o A. Correct. 
11 Q. And that this was the second conviction for 
12 that? 
13 A. Correct. 




a. And he's a registered sex offender? 
17 A. Correct. 
18 Q. And In your letter you said that- you said 
19 "Of course, shock at his situation. But I have to say the 
STATE OF IDAHO vs. KERRY S'l'El?HEN THOMAS 
Q. When you say, "I hope they are able to help 
2 him focus on the big picture and come up with a plan," what 
3 do you mean by that? 
4 A. I think that we all make mistakes. And I 
5 think that, rather than put someone, from my opinion, In a 
6 situation where they can propel Into more poor decisions, 
7 and be Influenced In an environment that Isn't Intended to 
8 be where that person should be, I think that, um - you 
i 1 ~ :;,::~'. ~:~;~:::~~::~t=i::t :~g s::~~:t~::~er and 
i 11 contributing to society, as I've seen him do. And I just 
I 12 think that's what I meant was the big picture of- of, um, 
l 
j 13 serving others, you know. Being, you know, a positive 
, 14 person - positive •• 
J 15 Q. But you don't disagree that a person who is 
i I 16 HIV-positive has an absolute duty to tell a partner that he 
I 17 is HIV-positive, and to give that person a choice of 
i 18 whether to engage in sexual intercourse or not? I mean, 
I 19 you do agree that that's a good thing to do, don't you? 
20 shock only came because he was so outstanding and outgoing \ 20 A. Generally, I agree, yes·· 1 mean, absolutely. 
21 an individual. I hope they are able lo help him focus on l 21 But I can't-· I wasn't there. I don't know what the 
22 the big picture and come up with a plan." J 22 situation was, you know. 
23 A. Uh•huh. I 23 Q. I understand that you weren't there for that. 
I 24 But as far as the law Itself, which requires a person who 
! 25 knows they're HIV-positive to inform another person of 
24 a. And then you said, "Thanks"? 
25 A. Uh-huh - yes. 
i 
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their status, that Is good for many public reasons, right? I Would you like to take that matter up before we proceed? 
2 A. I think If - if there's a pre - you know, I 2 THE COURT: We would like to have the last 
3 um-· If there's - If there's a decision to be Intimate 3 witness and then we can go ahead and just take a brief 
4 with someone, yes, I do. I believe that that law should I 4 moment to take that matter up. 
5 state that, yes. l 5 
6 a. Because somebody could transmit that disease i 6 GREG SHARPEWOLF, 
7 and then give it to somebody else, and it's a deadly I 7 having been first duly sworn under oath, testified 
8 disease •• 8 as follows: 
9 A. Correct. To have a choice, correct-· 9 
10 Q. - right? Okay. J 10 
11 A. - whether to Interact or to use other means i 11 
12 of, you know, whatever •• i 12 
' 13 Q. Yes. i 13 
14 A. •• to have the choice. j 14 
15 Q. Absolutely. And you don't disagree with that? 15 
16 A, No. i 16 
17 MS. FISHER: Okay. Thank you. ! 17 
18 THE COURT: Mr. Geddes? 18 
19 MR. GEDDES: I have no further questions. 19 




THE COURT: You may step down. 21 
(The witness left the stand.) 22 
MR. GEDDES: One more witness, Judge, for the I 23 
24 defense. Greg Sharpewolf; please. 124 
25 THE BAILIFF: Your Honor, Mr. Roark Is here. 25 
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DIRECT EXAMINATION 
BY MR. GEDDES: 
Q. Good afternoon. sir. 
A. Good afternoon. 
Q. Would you, please, state your name and spell 
your last. 
A. Greg Sharpewolf, S0 H0 A-R.P0 E-W-O-L•F, 
Q. Sir, how long have you lived in Idaho? 
A. I was orlglnally bom in Idaho, and returned 
to Idaho after college 16 years ago. 
Q. What do you do to make a living? 
A. I'm, uh, general manager at SelEqulty 
Real Estate. 
0. How long have yo1.J been there? 
A. I have been there for a little over five 
years. 
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1 Q. Do you know Kerry Thomas? 
2 A. Quite well. 
3 Q. How do you know him? 
4 A. I actually Interviewed Kerry and hired him at 
5 Se1Equity. 
6 Q. So you were part of the hiring process? 
7 A. lwas. 
8 Q, When was that. approximately, that he was 
9 hired? 
10 A. About four and a half years ago. 
11 Q. And did he work for SelEquity that entire time 
12 until he was arrested? 
13 A. He had a small break •• I want to say about a 
STATE OF IDAHO vs. KERRY STEPHEN THOMAS 
1 at the office? 
2 A. I can't think of a - really, hardly anybody 
3 that ever had any negative things to say about him. I 
4 think the only time you would ever get that was because 
5 Kerry was so busy taking care of so many agents. 
6 Q. Outside of his employment duties, did you 
7 Interact with him on a personal level at all? 
8 A. I did Interact with him on a personal level, 
i 9 but usually within the office setting. We didn't hang out 
! 1 O after work or those kinds of things. But we were - often 
! 11 had conversations about our personal lives, and, uh, his 
i 12 parenting and my parenting, and compared notes, and talked 
! 13 about different challenges that we had in our lives, and 
14 year and a half ago, and then returned to us. i 14 relied upon each other to support each other. 
15 Q. In regard to his function as an employee at j 15 Q. What did he mean to you as a person. Just as a 
16 this company, can you describe for the Judge what he was ! 16 friend? 
17 llke as an employee, please, as a professional? \ 17 A. Kerry is one of those people that- as a 
18 A. Oh, Kerry exhibited incredible abilities to go j 18 friend, that you could call on at a moment's notice for 
19 beyond the scope of his job, and to assist others ln the i 19 whatever you needed. I think I had several limes to - I 
i 
20 office to get whatever they needed done, and took It upon 1 20 would call him up In the evening and say, "Hey, we're 
21 himself to learn other positions so that he could be j 21 having Issues with this. Can you help?" 
22 multifunctional throughout the office. And was always / 22 "I'll be right there." Just amazing; his 
23 going above and beyond to help our agents to be more I 23 willingness to help out anybody. 
24 successful In their business. 1 24 Q, Did you see him interact with his son at all? 
25 Q. How was he thought of by the other employees j 25 A. Quite often. Nigel often came to the office 
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after school and, uh, did his homework at the front desk, I in our community that •• with his experience of, you know, 
2 which we actually encouraged, because It really fit in with I 2 llvlng with HIV for 20-plus years. You know, we actually 
3 our family feel for our company, and so I got to know Nigel 1 3 discovered - Kerry and I, that we went to school together, 
4 quite well. And we'd often -· you know, the agents and ! 4 uh, ln high school. And It was a funny thing, because I 
5 myself would drop by and •• "How are you doing in math?" I 5 didn't remember him. And we joked that he was the only 
6 And 'What's going on with basketball?" And - just 6 black guy in school, how could I miss him? But, uh - so 
7 amazing. 7 we didn't know each other In school. 
8 And Kerry was often sacrificing things that he i 8 But he's, I think, uniquely positioned because he is 
9 probably would have rather been doing so that Nigel would i 9 a minority •• an aspiring minority here in the state of 
10 have the opportunity to attend basketball camps or other ! 10 Idaho, as well as being HIV-positive. He knows what It's 
11 extracurricular actMties, uh, because he was on a limited l 11 like to be •• have bigoted people around him, and to - the 
12 income and raising his son. ! 12 challenges they have to overcome. Those same kind of 
I 
13 Q. Are you, as a person, involved in community 113 things come Into play If you're an HIV-positive person. 
14 service at all in the community? 
15 A. I am. I do, uh, fund-raising for •• we have a 
16 nonprofit at SelEquity. And over a four-year period I was 
17 active on the Board of Directors for that. And, uh, 
18 just - up untll last year, was the president of our Board. 
19 Q. Now, do you believe that Kerry Thomas, as a 
20 person, could potentially be involved In community service 
21 at the community level as well? 
22 
23 
A. Oh, very much so. 














24 that conclusion, and explore that a little bit, please? 124 
25 A. Well, I think Kerry's uniquely positioned, uh, 25 
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And I think he can really share with other people 
that are newly positive or •• and also to help other people 
to not become poslUve. To help the prevention and spread 
of HIV and AIDS by sharing his story and doing outreach, 
um, In the community. 
Q. Are there organizations In this community that 
perform those various functions? 
A. There's very few. Uh, the leading, uh, group 
In the community Is a.l.p.h.a., which Is Allies Linked for 
the Prevention of HIV and AIDS. And they have been active, 
I believe, for the last eight years In the Boise area to, 
um. educate the community on HIV and AIDS, and to help 
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prevent transmission of HIV and AIDS In our community. an undetraervecl conmunity, and there are atlll - and I've 
2 They do, um, educational programs with, uh, junior 2 dlscoYered, over the last nine monttls, how skewed people's 
3 and, uh, high school - junior, middle, and high schools. 3 view& are on those that are HIV-posltlw. And there's a 
4 Um, they have a contract with the Ada County Drug Court. 4 lot of myths that need to be debunked. 
5 Um, they work with the Road to Recovery at Port of Hope 5 Q, In addition to that, there are also - the 
6 doing on-site classes, Life's Kitchens. Several 6 people at SelEqulty, essentially, have rallied around 
7 universities - Boise State, College of Idaho, are Involved 7 Kerry Thomas; have they not? 
8 In lots of community fairs, and that kind of thing, trying 1 8 A. We have. 
9 to educate the public In what's, uh - what's really going I 9 Q, And as a group •• and I'm not having all of 
10 on with HIV and AIDS, and how to prevent It, and how to I 10 them testify today. But as a group you've all come 
! 
11 protect yourself. i 11 together and offered your assistance to be. essenUaUy, a 
12 Q. Have you been In touch With this organization j 12 large, personal support network for him. la that an 
13 on Kerry's behalf? i 13 accurate statement? 
14 A. I have. i 14 A. Ifs very accurate. 
15 a. And have you had conversations with this i 15 a. And could you just briefly·· we're on a 
16 organization about the role •• or a role that someone like ! 16 limited time sehedule. 
17 Kerry could perform in that organization? i 11 A. Yes, sir. 
18 A, Yeah. Um, In speaking with the Director of ! 18 Q. Could you just briefly kind of describe those 
19 a.l.p.h.a., Duane - I'd have to look up his last name. I 10 efforts, please? 
20 But Duane feels that, again, because of Kerry's situation, I 20 A. First of all, SelEqulty Is more than happy to 
21 wn - not only his legal entanglements, but his personal ! 21 restore Keny to his position that he filled for us before 
22 experiences, probably make him one of the best.qualified ! 22 he was Incarcerated. So we would Ilka to provide him 
23 people to perfonn speaking duties, and to do outreach, and 123 employment. We have three households that ant wllllng to 
24 to help work on the prevention of HIV and AIDS in the state ! 24 take custody of Kerry upon his release. We have four 
25 of Idaho- In the Boise area, specifically. Because It Is 125 households that are willing to provide tempora,y housing 
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1 until he's back on his feet. 1 A. I do now. 
2 We've got six houses wllllng to provide food and 2 a. Does the Information that you have now change 
3 meals, six households that are wllllng to provide clothing, 3 your opinion in regard to -
4 and 12 households that are wining to provide 4 A. Not at all. 
5 transportation for Kerry to and from work, meetings with 5 Q, - Mr. Thomas? 
6 his parole officers, AA -wHatever Kerry needs to meet 6 MR. GEDDES: Thank you, sir. I have no 
7 whatever alternative sentencing that may be available. 7 further questions for this witness. The prosecutor may 
8 Q, Thank you, sir. Just a few more questions. I 8 have some for you. 
Did you know of Kerry's HIV status? I 9 THE WITNESS: Thank you. 9 
10 A. I knew It from the beginning. i 10 THE COURT: Thank you. 
11 a. How did you know? i 11 Ms. Fisher? 
12 A. Kerry cllsclosed It to me during our Interview ) 12 
13 process. And I have been In management for many, many, ! 13 CROSS-EXAMINATION 
14 many years. rve probably Interviewed well aver 800 I 14 BY MS. FISHER: 
15 people. I actually interviewed Kerry for over two hours. ! 15 Q. So to be clear, you know that the defendant 
16 Because his Impact with me during that Interview process i 16 pied guilty to two counts of knowingly exposing another to 
17 made It a slam dunk, I had to hire him. 
18 Q. Did you know of his criminal record? 
19 A. He disclosed that during the Interview. 
20 Q. So he told you he had a parole officer? 
21 A. Uh-huh, 
22 a. Did you know what the charges were that he was 
23 on parole for? 
24 A. No. 
25 a. You do now? 
Page63 
ACCURA'?Ji: COURT REPORTING 
I 11 the HIV virus, right? 
i 18 A. I am aware of that, yes. 







Q. You've talked a little bit about how the 
defendant Is uniquely qualified, perhaps, to do some 
community service? 
A. Uh-huh. 
Q. Because of his HIV exposure, correct? 
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A. Correct. 
2 Q. And you told us that part of that could be 
3 working with teens and groups on how to prevent HIV; is -
4 A. Well, I don't-
5 Q. •• that right? 
6 A. Uh, yes. But I don't believe that, uh, he 
7 would be allowed to work with teens because of his sex 
8 offender status -
9 Q, Right. 
10 A. - so we would probably do that through a 
11 video sharing his story. 
12 Q. But did you know he was a registered sex 
13 offender working for you? 
14 A. I did not know that at the time, no. 
15 a. Oh, I thought that you knew that he - didn't 
16 he tell you in the two-hour interview that he was a 
17 registered sex offender, and that he's not allowed to have 
18 unsupervised contact with minors? Didn't he tell you that? 
19 A. I don't belleve he did. But we worked -
20 Q. How do you understand one would prevent HIV 
21 exposure to another? 
22 A. Well, the best way to prevent that Is 
e 
S'l'ATlil OF IDAHO vs. IO!lU\Y S'l'BPHEN THOMAS 
1 that if you are HIV-positive you have an absolute duty to 
2 tell a person that you're going to have sexual, Intimate 
3 relations with about your HIV status, correct? 
4 A. I'm not a lawyer, but I IISSume that's probably 
I. 5 a very good law. 6 Q. And so you know that he has been convicted of 
I 7 HIV exposure In the past? 
8 A. No. I knew he was a parolee. 
i 9 a. I thought you knew that •• when you talked to I 10 him for those two hours, that he told you that he was a 
I 11 parolee for knowingly exposing another person to HIV? 
12 A. No, we didn't dlscU88 that. rm sorry, you 










Q. Okay. And so -
A. He did disclose his HIV status, because he 
wanted me to be aware, as manager of the building, that If 
there was a cut in the workplace, or that kind of thing, 
that •• he wanted to make sure that I was aware so that we 
could handle his blood appropriately and take care of him, 
and make sure that nobody else was Infected. 
Q. But he didn't tell that you his parolee status 
22 was because he was released moat recently from parole for 
having - knowingly transferring the HIV virus to another 
individual? 
23 abstinence, and not participate In any sharing of semen or 23 
24 fecal material, or those kinds of things. 24 
25 Q. And In Idaho we have a law that states dearly 25 A. No. 
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2 And did he ten you that he had been accused of that I 2 mar1<et can be a very - well, "volatile" is probably a 
3 before as well? 3 strong word, but It can be a very Intense environment, 
4 A. No. I found that out after I hired him. 4 right? 
5 Q. Did he teU you In that two-hour Interview 5 a. Yes. And so was - his communicative skills 
6 that you had YAth him that v.nen he was an adult in his 20s 6 and his personality and that talent that he brought is what 
7 that he exposed a 15-year-old girl to HIV? J 7 was •• Is so valuable to Se1Equlty, right? 
8 A. I don't know where that would be pertinent for I 8 A. Correct 
9 him to work as a clerk In my office. I 9 Q. And Is that v.ttat you're talking about \'/hen you 
10 a. I'm sorry, I thought you said that you talked j 10 think that maybe he could make that connection In the 
11 to him for two hours and that he told you so much about his j 11 community if he were to do this community outreach? Is 
12 life that •• l 12 that kind of 'Mlat you're thinking about? 
13 A. I did. ! 13 A. Well, yeah, because he'aexhlblted It to me -
14 a. - he v«>uld have told you that? 14 a. Right. 
15 A. But the majority of that we talked about him 15 A. - on a firsthand basis In working with a 
16 gaining custody of his son back, and what his roles were, 16 variety of people Within my office. I mean, at one time 
17 and how we could work together for him to achieve his 17 when he worked for us, we had well over 200 agents.- Ifs a 
18 goals, and for his son to be successful In his schooling, 18 very diverse group of people. And he connects very wen on 
19 and to move ahead. And for him to move through his parole 19 a one-on-one situation with those people. 
20 and be a productive citizen. 20 Q. Now, you know that he was on parole for 
21 Q. Right. 21 knowingly transferring HIV to another person before this 
22 A, I was happy to give him a job, because I 22 case, right? 
23 could see his demeanor and his levelheadedness and his 23 A. Yes. 
24 arUc:ulateness would be a great asset to our company. 24 a. You do think It's important that one prac:llces 
25 Q. And he had that ability to develop those 25 what they preach, right? 
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I 
A. Oh, I do, yes. MS. FISHER: Thank you. 




MS. FISHER: Thank you. 
THE COURT: Mr. Geddes? 3 need one more psychological report. It doesn't need a 
MR. GEDDES: No further questions. 
THE COURT: Thank you, sir. You may step 
4 psychiatric report. I don't need one more presentence 
5 investigative report or criminal report to know that this 
6 down. 
7 Anything further? 7 
I a 
I s 
6 defendant acted without a conscience many, many times In 
his life. And his acting without a conscience exposes 
8 MR. GEDDES: Nothing further. 
9 THE COURT: Counsel, let's take a brief recess 
10 from this matter so that we can take up the pending, awful 
11 matter, which we can probably dispose of in 15 minutes, and 
12 then l'U recall this matter. 
13 MS. FISHER: How long do you think that would 
14 be, Your Honor? 
15 THE COURT: About 15 minutes. 





(A recess was taken from 3:02 p.m. 
to 3:35 p.m., during which other 
matters were heard by the Court.) 
THE COURT: We'll move back to 













22 Is present In the courtroom at this point with counsel, :,· 22 
23 Mr. Geddes. The testimony has been presented by both sides 23 
24 In this matter. The State may make Its argument with J 24 
\ 2s 
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which I'll point out many of them. 1 
2 The defendant, to this day, stlll wants to argue 2 
3 about how many times he exposed her to the HIV virus, and 3 
4 how many times he had sexual Intercourse with her, how many 4 
5 times It was unprotected. She has made the same 5 
6 statement - consistent statement from the day it was 6 
7 reported to law enforcement. 7 
8 She had no reason to believe that he was 
I 
8 
9 HIV-positive. And the employers that employed him, who 9 
10 knew he was HIV-positive, who may have even seen the i 10 
11 relationship, never said a word - not a single word. I 11 
12 One manager In this case said that when he talked to I ,2 
! 
13 him fort-No hours, he told him he was HIV-positive, because i 13 
14 if there was a cut that they would know what to do with the I 14 
i 
15 blood. That Is far less a situation to worry about than a ! 15 
16 person who purposefUlly has Intercourse with another I 16 
17 Individual and exposes them with semen, or through saliva ! 17 
18 and oral sex. I 1s 
19 This defendant, through his own employers, will tell ! 19 
20 you that he loved freedom. He was good with people. He I 20 
21 can handle stressful sltuaUons. He could deal with I:: 22 multiple circumstances in a real estate office that has 
23 conflict all the time, that he could get off of work and 123 
24 pick up his son, that he could enjoy the prtvllege of ; 24 
25 freedom. I 2s 
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great risk to other individuals. 
Diana Anderson provided you with one of the most 
eloquent statements here in court -- which was something 
that was very difficult for her to do In a crowd of 
strangers that are here In part -- most, to support the 
defendant. She read this presentence investigation in its 
entirety, and she knows, as does the Court, as does the 
State, that people are only going to believe, eventually, 
what they want to believe. 
But after reading the presentence report in this 
case, and seeing that the defendant, himself, has 
perpetrated so many lies, that he lies to so many 
different people at different times, that it was important 
for her to set the record straight and to let you hear from 
her directly about what happened to her, because this 
defendant has not taken responsibility for what he has 
done. Because if he had, we wouldn't have such 
discrepancies in this presentence investigative report, of 
Page 70 
ACCURATE COURT REPORTING 
208.841.8289 FAX 208.938.1843 
That he made a paycheck and that he was 
contributing, that he could housesit for Individuals, and 
enjoy a Thanksgiving dinner, and a freedom that he worked 
after having been paroled the last time. A freedom .that he 
absolutely played Russian roulette with, that he played 
poker with, Yhlen he decided to have this relationship v.ith 
Diana, and exposed her to this HIV virus. That Is a person 
who acts without a conscience. 
By all accounts, from the defense that has talked up 
here today, this ts a man who is kind, generous. quiet at 
times, Intellectual, educational, a good man, honest man, 
and yet he does this. He throws it all away for this 
relationship. 
Sure .• I mean, did they know he was HIV? Yes. And 
should they have probably told? Maybe. And to have that 
sort of testimony for the Court to understand that 
Kerry Thomas can be so unconscionable, because he can 
present many different faces, he Is that person. 
He comes before you ""1th a pretty Incredible record. 
It Is not often, even ln the prosecutor's office •• I have 
been here for 20 years. It is not often that we have 
someone who comes back for the third lime on a sex offense 
case •• for the third time having knowingly exposed an 
Individual to HIV. 
He was charged In 1988 with statutory rape of a 
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15 year old girl that he met In a Northwest Passages l It wasn't overexposure to drugs together, which he's 
2 Hospital v.11en he was an adult. He was HIV-positive v.11en he J 2 reported in umpteen different statements. It wasn't with a 
3 exposed her, and he exposed three other women. And he got :
1
· 3 woman. It was with a man. He does have sexual 
4 the benefit of a plea bargain. 4 predilections on both female and male sides. 
5 He knew In 1988 he was HIV-positive. And In 1988, I 5 And he goes to prison •• again, for the second time. 
6 v.11en he was talked to by law enforcement in that case, and I 6 This lime he serves seven years out of a 15-year sentence. 
7 they asked him about his HIV and his knowing exposure, his I 7 And when he's in that prison situation, he gets the value 
8 statement was "You got to die of something." That's v.11at i 8 of Dr. Dale Hoekema •• v.110 is a very good physician v.110 was 
9 he said in 1988. Okay. Maybe he was a little immature In I 9 In the Idaho State Prison systems at the time, v.110 has now 
10 1988, and maybe he was in a little denial and he didn't i 10 moved on to the University of Mississippi •• and he gets 
11 really appreciate the fact that he was HIV-positive. Maybe ! 11 really good medicine for his HIV. 
12 you want to give him that. ! 12 And v.11en he's in prison, he follows his T -cell 
13 He gets a prison sentence. He gets good medical \ 13 count, he follows his viral load, and he goes In and gets 
14 treatment in prison. He gets out of prison and he enjoys a j 14 all this counseling, and knows that he is going to have to 
15 life·· creates a life. He has a son and a wife. He's I 15 watch this for the rest of his life as his viral load goes 
16 HIV-positive. And that's not good enough for this ! 16 up and down and his T-cell count goes up and down. And he 
17 defendant. I 11 has the benefit, quite frankly, of fabulous medicine in the 
18 In 1996, the defendant goes to the Emerald bar. He i 18 prison system, that he doesn't have to pay for, to keep him 
19 meets a person v.110 Is, obviously, transgender, v.11o Is I 19 healthy. 
20 obviously a male dressed as a woman, has drinks, picks him j 20 And he goes through the classes, and he gets sex 
21 up, has sex, and doesn't ever tell him that he's I 21 offender treatment. And he talks to the Parole Board -
22 HIV-positive. i 22 because he doesn't get paroled the first time. He talks to 
23 The case gets reported and II goes to trial. I was \ 23 them a couple of times. And the Parole Board does a really 
24 the prosecutor. I know exactly v.11at happened in that case. j 24 thorough Job with this defendant, sort of ferreting out 
25 It was not a drug deal. It was not a methamphetamine deal. j 25 this issue of "Is he really ready?" 
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develops Into an Intimate relationship v.11ere they have It's the Parole Board, Your Honor, v.11o recognized in l:,, 
2 1996 - v.11en the 1996 case came about -- It was reported in 2 sexual intercourse on multiple, multiple occasions, and he 
3 April of 1996 that he had sex with this other person in the 3 doesn't ever tell her. 
4 HIV case down at the Emerald Club. And that he was able to 
5 take a polygraph In July of 1996, before this case was 
4 He did plead guilty In this case pursuant to a plea 
5 bargain, and he did admit that he pied guilty. But even 
6 filed, before It went to trial in 1996, and he passed the 
7 polygraph. He was able to lie to the polygraphers that 
8 IDOC uses, and he was able to pass a polygraph about his 
9 sexual contact with others. 
6 then there was a moment In time during the plea v.11ere he 
7 wanted to say, "I thought she knew. She should have •• I 
8 thought she knew," of v.111ch he does throughout this 
10 We didn't file that 1996 case until October. He 
11 lied, and he got away with It In 1996. The Department of 
12 Pardons and Parole found that out. They ferreted it out. 
13 And they wrote about It in this presentence investigation. 
14 They know how manipulative, how deceitful Kerry Stephen 
15 Thomas is, because he was able to even fool them. 
16 He gets out after serving seven yeara. He Is back 
17 in the community. He can tell us that he Is in counseling, 17 
18 that he can be Involved in organizations to talk about HIV. 18 
19 He gets a Job with SelEqulty. He can enjoy his freedoms ·119 
20 and his liberties. He can come end go as a wishes. He 20 
21 doesn't have a guard clanking his cell closed. He can eat 12
22
1 
22 v.11en he wants. He can sleep v.11en he wants. He can enjoy 
23 life outside of prison. And he's not able to maintain. ! 23 
24 He's known Diana for five years, and in October he I 24 
25 pursues her. He develops a relationship with her wi'lich I 25 
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presentence investigation in umpteen different places. And 
yet he wlli also come back and say, "She didn't know. I 
didn't tell her. This Is my fault. This Is my 
responsibility. I did it." 
But the problem is that, everytlme Kerry Thomas 
needs somebody, or if he wants to be something to someone 
else, he only tells them v.11at he wants them to hear. So In 
your presentence lnvestlgaUon, v.11en you get a letter from 
Jim Everett, the CEO of the YMCA - v.11o Is a good man, v.110 
has done so much for this community, v.11o has done great 
things for the YMCA •• v.11en Jim Everett w-ltes a letter, 
and you realize that his Jetter only talks about 
Kerry Thomas leaving the state to go visit his family - he 
wrote the letter in January of 2009 to the Parole Board, 
because that's v.11at the defendant told him; "That's v.11y I'm 
in trouble. I left the state. I mean, I wanted to go see 
my family.'' 
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And he knew •• this defendant, you know he knew 
2 that Jim appreciated his relationship with Nigel. Thal it 
3 was a personal relationship. And he even tried to use 
4 Jim Everett. So when Jim Everett writes the Parole Board 
5 and says, "You know, he's paid for his crime, and there are 
6 worse things ln the world than leaving the state to go see 
7 your son. Have mercy on him." Well, that's not the truth. 
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IMth, vmo does neuropsychologlcal evaluatlons. And he met 
with Kerry Thomas on November (sic) 4th of 2009. And vmen 
he met with Kerry Thomas in 2004 (sic) •• excuse me, In 
September of this year, he notes, among other things, that 
Kerry has no major psychological profile problems. He 
doesn't have mental problems. 
He states that he was going to the AIDS clinic. 
That he was active In a positive HIV group. That he was 
9 But even the purpose for going to Portland has been i 9 volunteering for this a.l.p.h.a. group. which is an AIDS 
10 ln dispute. The defendant in this case said that he went ! 10 volunteer organization that you've heard a little bit about 
11 to Portland to see his son, Nigel. He also told his l 11 today. It was important for this defendant to tell him 
12 probation officer he didn't go to Portland to see his son i 12 that, uh, he does a great job at SelEquity, that he was 
13 Nigel, but to go get better medicine for his HIV. Because i 13 living IMth Nigel, that all these things v,,ere going v,,ell 
14 he couldn't get the best medicine here, and he had to go to ! 14 for him. 
15 Portland to get his HIV medicine, that's what he reported i 15 But he also reports that the defendant told him that 
16 to his probation officer. ! 16 he left the state of Idaho·· on Page 6 of this report he 
i 
17 Is that a small difference? No way. Because it 117 said that he left the state of Idaho to go to Portland at 
18 would make a big difference to the parole officer If the 18 Christmastime to see his son and to see his estranged 
19 only reason you thought that somebody left the state of / 19 spouse. He doesn't say anything in there about needing to 
20 Idaho was to go and pursue better medicine for your overall i 20 go to Portland to get his medicine, v.tiich is what he told 
21 well-being. He did that intentionally. He knew exactly I 21 his probation officer. 
22 what he was doing when he did it. i 22 He tells Dr. Beaver on Page 7, ''He maintains" --
23 That's not the only thing this defendant lies about I 23 this is vmat Dr. Beaver 'Nrltes in the first full paragraph. 
24 recently. We have an evaluation that came in from 1124 "He maintains that he thought she knew he was HIV-positive. 
25 Dr. Craig Beaver, a man who this Court Is very familiar 25 He thought he told her in the past. Although he admits he 
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1 did not tell her more formally once they started to become l 1 in HIV support groups that he has facilitated. And yet 
2 intimate. Apparently a male friend of hers recognized i 2 he's pretty sure. talking to Kerry, that Kerry was unjustly 
3 Kerry and that's how It was reported," / 3 convicted In the 1996 case. 
4 Even ln September, a couple of months·· well, Just '!, 4 He also reports that he talked with Kerry, and Kerry 
5 a couple of weeks ago, he Is not honest with Dr. Beaver. 5 stated to him that he was honest with Diana. And, 
6 He says on Page 8 of Dr. Beaver's report that ln 1994 •• 16 apparently, Kerry told Mr. O'Rourke that he recalls the 
7 maybe that's just a typo. It was 1996 he was convicted of 7 specific conversation he had with her about his HIV at a 
8 HIV transmission to another person he met at a bar. He 8 particular party, that he recalls the situation and 
9 acknowledged they were doing methamphetamine together. He 
1
1 9 circumstances related to the topic coming up, and it was 
1 o reports he did not have sex with him, although the male 1 o not a vague recollection. He writes that to - his 
11 victlm said he did. 111 counselor tells us that. 
12 That Is closer to the truth than what he told other I 12 Well, that's not the truth, because we know the 
13 people here In your presentence investigation. It's closer i 13 defendant's pied guilty. He did not tell Diana that. But 
I 
14 to the truth than what he told Ryan O'Rourke of the 114 he's going to let his counselor know, because It might be 
15 Northend Wellness Cllnlc In the Addendum that we received. 15 beneficial to him if he could possibly still get involved 
16 And In that Information that we have, Mr. O'Rourke 16 in this group, maybe even from prison. Or maybe. If he 
17 says that Kerry was convicted in 1996 over a drug deal and 17 could Just get out, this group would take him back. 
18 not about the sex. That he was happily married to Felicia. 18 Because apparently they're willing to believe anything that 
10 He wasn't looking for sex. And that this was a deal gone 19 comes out of this guy's mouth. 
20 bad, and the person reported it to gain notoriety for i 20 In No. 4 he states that Kerry tells him •• tells him 
21 himself. That's under reason No. 1 that this person has I 21 about the investigation In this case. And that - in hi$ 
22 concerns about what's happened to Kerry Stephen Thomas. 122 opinion, that Diana took It out of context when she - when 
23 This report was authored on September 10th of 2009. 23 the defendant told them not to go to the police, •or else we 
24 And this is from a person who says that he met Kerry In 
1
24 won't be able to talk." That she took that out of context. 
25 these a.l.p.h.a. volunteer picnics. And that they worked 25 That Kerry wasn't manlpulatlng her, he was just - I don't 
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1 know what that is about - waiting to talk to her. I'm not 1 tells Mr. O'Rourke, who Is his counselor. who's supposed to 
2 reanyaure. 2 be helping him with these issues. 
3 This person, Mr. O'Rourke - who says that he has 3 In 1996 - or, excuse me, In 2000, Kerry Stephen 
4 this very valuable relatlonshlp with the defendant in the 4 Thomas writes to POZ Magazine.the following. Ifs on 
5 counseling, goes on to report that •• that the defendant. 5 Page 11. This is what he said: "The law says a person 
6 in this case, Is really Just being victimized because of 6 should inform their partner that they have HIV. I agree. 
7 his HIV status, and that the defendant believes that 7 It was my responsibility. I got 15 years for this, which 
8 everyone Involved In these cases are Just being influenced 8 isn1 appropriate, but I don't want to be bashing the legal 
9 by the media, and that It really has nothing to do with 9 system. If my wife or son were In the same situation, I 
10 risking another person's flfe. 10 would want them informed, but I wouldn't want to punish the 
11 He even opines In No. 10 In this case that Diana 11 person who didn't Inform them by putting them In prison for 
12 just was too distracted by the relationship she was 12 15 years." 
13 Involved In with the defendant, and she Just didn't pay 13 "And the HIV criminalization law Is not necessarOy 
14 attention to the fact that he, In fact, told her that he 14 bad, but I think It has to ask more questions: Was the 
15 was HIV-positive. That is very different than what you 15 person really malicious? Was he doing It on purpose? Or 
16 hear the defendant say •• as reported saying when he was in 16 was he just reckless? I think there's a difference. 
17 prison, and he was really wanting to get out of prison, and 17 I didn't feel malicious. I felt reckless. I was reckless. 
18 the Parole Board has talked to him. I 16 I was wrong on a few counts." 
19 And so when he's In prison they -- they talked to 19 "I was married, and I had a relationship with 
20 him back in 2000. And it's in your presentence 20 someone outside my marriage. And I was using recreational 
21 investigation in this case that the defendant was involved 21 drugs; being stupid. But the.law's definition Is knowing 
22 In an article for "POZ Magazine." That's capital P-0-Z. 122 your HIV status and not telling. And I agree, I didn't 
23 It's on Page 11 of your presentence report where the 123 take into account the other person's situation. The woman 
24 defendant talks about his 1996 conviction. And what he 24 who was 24 or 25 - It was a man - has never tested 
25 says In this case is very different than what he apparently 25 positive. But the statute doesn't care if you transmit 
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it." That's what he reports In 2000 writing an article in 1 know from all of them is that there Is nothing so mentally 
2 "POZ Magazine.• 2 wrong with this defendant that he just doesn't get it. He 
3 He says he's not mallcious, he's just reckless. 3 knows the difference between right and wrong. He knows, 
4 Well, I don't bet that makes Diana Anderson feel any 4 intellectually, the difference between being moral and 
5 better. I bet that doesn't make anybody feel any better, 5 Immoral. The problem Is that he just doesn't care 
6 if the defendant decides that he's going to have a sexual 6 sometimes. 
7 intimate relationship with the next person down the line, 7 The fact that he can have this l1fe at SelEqulty and 
8 that he doesn't consider himself malicious, just reckless 8 be productive and appreciate the freedoms of the world, and 
9 with a disease that can kill. 9 yet give up so much to Diana, tells you that he has the 
10 And apparently he thinks that because he's had the 10 ability to just act so unconscionably. There isn't 
11 value of such good medicine, that he's just not going to 11 anybody •• by his past record. by his past actions. there's 
12 transfer this disease. He recognizes, In the presentence 12 not a person In SelEqulty, not a single household out there 
13 investigation in this case, that he Is at a very critical 13 right now who can watch him 24 hours a day and make sure 
14 mark. According to the doctors, he is at an exposure mark 14 that he never does this again. 
15 of 20 years, and that things could change greatly for him 15 It is really pretty remarkable, Your Honor, that 
16 quickly. In fact, he begs mercy from him and says, "If 16 he's here for the third tlme, having been charged at least 
17 this transfers over now to AIDS. to send me to prison would 17 five oth~r times for this same offense. I recognize he got 
18 be a death sentence." 18 a plea bargain, but he was charged, and he acknowledges 
19 Mr. Thomas doesn't understand that everytlme he has 19 that. And he's back again in his early 40s. 
20 sex with another person who doesn't protect themselves or 20 From the State's perspective. I've looked at the 
21 doesn't have the ability to protect themselves, that he's 21 information that Is provided through these letters of 
22 potentially giving them a death sentence, too. But he's 22 support. And I appreciate he has a young son. But, you 
23 Just being reckless, not malicious. 23 know, that's nobody's faun but his own here what he's 
24 You have In front of you umpteen different 24 done. He's responsible for the victimization of his 
25 psychological reports about this defendent And what you 25 family, not Diana. 
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You knoW, not a single person from SelEqulty came in 
2 here and mentioned her, or her vlcllmlzatlon, or the stress 
3 that she's had to go through. Not a stngle person has 
4 mentioned the empathy or concern for another human's 
5 well·being for having been victimized by someone who knows 
6 better - none of them. 
7 It's stunning, the lack of humanity In those 
8 statements, because they forgot that there's someone on the 
9 receiving end of this. The reason that we're here Is 
10 because people are not supposed to be victimized Uke this. 
11 The law Is here to protect Diana's, and that's whafs, 
12 notably, missing. 
13 The newest Psychosexual Evaluation that you see from 
14 Or. Johnston tells you again that the defendant is a 
15 high risk to reoffend. That 'M'lile he ls amenable for 
16 treatment·· I mean, he's smart enough, he's educated 
17 enough, he says he understands, but he's a high risk. And 
18 he's a high risk, because your future Indicator, at this 
19 point, of future criminal action, has got to be looklng 
20 back at the past. It has to be. 
21 You know, we got him the first time in 1988, and he 
22 admitted to a horrible crime against a 15 year old. And it 
S'l'A'l'E 0:&' IDAHO vs. :KERRY S'l'BPBEN 'l'ROMAS 
1 pretty dam dicey, having camrne, a transgender on the 
2 stand, testify In front of a Jury in Boise, Idaho, rolling 
3 the dice that the defendant did, hoping he would be able to 
4 convince them, the jury, that It didn't happen the way that 
6 this person said that It did. And he gets another 
6 sentence; 15 years. Seven more on top of It he serves. 
7 He gets out and he is back. So what are we going to 
8 do now? How many times can he do this? How many times do 
i 9 we have to listen to him tell you he really gets It. 
! 10 Do you need another psychological evaluation? Do 
! 11 any of us need another psychological evaluation to teU us 
i 
j 12 that, regardless, this defendant acts in a manner that Is 
113 so reckless to other indlviduals? And he has all the 
I 14 reasons not to, but he does. 
j 15 I can1 answer the reason why. He's not going to be 
: 16 able to answer the reason why. He can stand up here today 
[ 11 and say all the words he wants. He can tell you how sony 
I 1a and contrite he is. But, you know, actions speak louder 
\ 19 than words, and you know that. This community must be 
I 20 protected. And this defendant doesn't have a right to use ! 21 the Skllls that are Innate to him - his communication, his 
l 22 charm, his personal looks •• to fool other people. 
( 
23 was certainly aggravated. You know It was aggravated. And j 23 When Diana Anderson testifies up hare and says that 
24 he went to prison in that case. ii 24 she Is so glad that her daughters are here, because ifs 
25 He got out. He came back on a second case •• that was 26 important for them to know that Just because aomebody Is 
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1 nice, just because somebody Is polite, just because ! 1 that. He knows there's a penalty to be paid for hi$ 
2 somebody can communicate well, It doesn't mean you know I 2 conduct. That's why he accepted responsibility and 
3 them. It doesn't.mean that they're safe. What a horrible I 3 accepted a plea agreement in this case. Let me start by 
4 lesson for her at her age. What a terrible lesson for her I 4 saying that what he did was wrong. 
5 children to have to know in such a personal up--close ! 5 We are all empathetic to the victim. I have never 
6 situation. It's a horrible lessen. ,
1
1 6 been through something like this personally, so I can't 
7 What you know, though, Is that the defendant is 7 truly understand what she has been through. But I know 
8 realty capable of doing this over and over and over again, I 8 enough to know that I wouldn't want to go through what she 
9 and now it's got to stop. For the third time he's back. I 9 went through. We air sympathize with that. She should not 
10 And no one has a right to put up with this again. i 10 have had to endure that. Kerry will be the first one to 
11 Your Honor, I'm asking for consecutive sentences in i 11 tell you that. 
12 U,ia case. He has 15 years on each count. I'm asking that j 12 We know there is a penalty to be had In this case. 
13 you impose 15 years on each count, and you run It ! 13 And our recommendation, as well, wlll be that you sentence 
14 consecutive, and you run It consecutive to his parole. I 14 Kerry to 15 years on the first count, 15 years on.the 
15 No, he doesn't get to walk even on that parole. He 1' 16 second count. and that you run those conaecuUve. 
16 left the state of Idaho. That's worth a parole violation 16 I met with Keny at the Penitentiary yesterday and 
17 all by itself. This Is worth consecutive time, and 17 we discussed what we would seek to recommend to this Col.It. 
18 anything less than that would seriously depreciate the 18 And we agree with the fact that •• given his history and 
19 seriousness of this crime. That's what we're asking for. 19 his behavior In this case, that he should have the maximum 
20 Thank you. 20 amount of supervision allowable with these two charges. So 
21 THE COURT: Thank you, Counsel. 121 we're asking for a 30,year sentence as well. 
22 Mr. Geddes. 22 I will tell you at the end of my argument what I 
23 MR. GEDDES: Thank you, Your Honor. 23 think should be fixed and what I think shOUld be 
24 Let me start by saying that what Kerry did was I 24 indeterminate. But we believe·· and Kerry was In on this 
25 wrong. It was a a'ime. He knew better. He understands I 25 conversation, and he believes, as well, that he should also 
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be subjected to the maximum amount of supervision. He does 
2 not disagree with that premise. 
3 I would also like the record to reflect that there 
4 are in excess of 20 people In this courtroom who love Kerry 
5 dearly. And every one of them were willing to get on the 
6 stand and testify on his behalf. Now, I didn't do that, 
7 and for obvlous reasons. We're under time constraints. 
8 And a lot of it would be cumulative; a lot of them would be 
9 saying, essentlany, the same thing. 
1 O But I want the record to reflect that, In spite of 
11 everything that the prosecutor has said, I have met with 
12 these people. I have talked to them. They know the facts 
13 as they exist, even if they didn't know previously, and yet 
14 they were still willing to come In here and put their 
15 personal lives and their professional lives on the record. 
16 We talked yesterday, when 1 met with these folks, 
17 that there was a likelihood -- a possibility, certainly, 
18 .that cameras would be in the courtroom. That didn't bother 
19 . them. They all care enough about Kerry Thomas that they 
20 were willing to come In here and expose themselves 
21 personally and professionally, put themselves on the line, 
22 .to tell you about this man -- this man that they love. 
23 So with everything that the prosecutor has told you, there 
STATE OF IDAHO vs. KERRY STEPHEN 'l'HOMAS 
Kerry has certainly taken responsibility for what he 
2 has done. If you read his comments in the presentence 
3 report, as well as in Dr. Johnston's evaluation, as well as 
4 in Dr. Beaver's evaluation, all three of these people who 
5 spent time with Kerry tell you what Kerry said. And what 
6 he says Is, "It was my responslblnty." And I quote "I was 
7 thinking of myself, not of others." You don't get anymore 
8 accountable than that. That ls to his credit. 
, 9 I know we have been down this road before. But I 
I 1 O can count on one hand the number of criminal defendants 
I 
i 11 that I have represented that have had the ability to wrap 
! 12 their mind around the concept of total, absolute 
i 13 
! 
responslblllty -- "I was thinking of myself rather than 
i 14 
i 15 
others." How many times have you seen a criminal defendant 
in this courtroom say that? Very, very seldom. 
i 16 He talks about how he would like to give back to the 
J 17 community. He talks about how he would like to take the 
118 focus off of his self-centeredness. He tells Dr. Beaver 
I 19 this. He tells Dr. Johnston this. To a certain extent, 
! 20 he's saying all the right things. 
! 21 I understand the prosecution's consternation at 
l 22 this. He's said ail the right things before. We all 
24 are a lot of people - in spite of everything that has 
25 happened, that disagree with her. 
! 23 understand that the best indicator of your future behavior 
I 24 is your past conduct. I get that. I understand that. Bui 
I've spent a lot of time with Kerry. I've spent time wth j 25 
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the people who care about him. We have had enough of those. They tell us an abundance of 
2 And everybody is of the same opinion that this man 2 things, but they realty haven't solved the problem. But I 
3 has rehabilitative potential. This man can contribute to 3 think they are important. I disagree very strongly that 
4 the community. He has great skills. He has the ability to 4 this is not an aspect the Court needs to consider. 
5 perform a very rare function in our state of Idaho, not a 5 I found Dr. Johnston's evaluation, in conjunction 
6 very homogenous state ethnically. He has the ability to 6 ""1th Dr. Beaver's, very profound. And from what I know of 
7 really give back to the community, and he wants to do that. 
f 
7 Kerry, I agree vvilh many of the things that they say. 
8 All of these people In the courtroom today are willing to I 8 Dr. Johnston talks about the severe depression and the 
9 support him in any and every way that they can. I 9 anxiety, the substance abuse, fears of abandonment, Intense 
1 
10 Dr. Johnston indicated that he was a high risk to ! 10 desires to form a relationship connection. That, I think, 
11 reoffend. Reading between the lines, I take that to mean I~; is very evident in Kerry's life. 12 he has been through treatment before. He's offending 
I 
If you look at his history, what you have is someone 
13 again. He's not capable of treatment. Although he did say i 13 
I 
who was essentially diagnosed in 1988, as a young man. And 
14 that he would be a good candidate for treatment in a j 14 what could that possibly have meant to him? Nothing but 
15 structured environment, and his high risk to reoffend might i 15 fear and terror and anxiety, and "I'm going to die." And 
16 go down, and come off of a high risk to reoffend with 
I ~~ so that leads to depression, anxiety, reckless behavior. 17 appropriate treatment. If you look at his history, what you have Is someone 
18 I know that you've read the numerous support I 18 who has gotten into trouble, who has gotten out and done 
19 letters. I won't go over those in any more detail. I know 119 fairly well for a period of time. And then life's 
20 you're very thorough and you've read all of them. I 20 circumstances start to build up and he starts to get burled 
21 I also won't belabor the history of the facts in this case, I 21 under those circumstances again, and the depression and lhe 
22 and the history Is well documented. ! 22 anxiety build up. And that fear of being alone, that fear 
23 But I think It's very important for the Court to I 23 of abandonment starts to build up. Just like we cannot 
24 understand that the State seems to Indicate that all of ! 24 understand, really, unless we have been through It 
25 these psychological evaluations aren't really Important. 25 ourselves, how the victim In this case feels. 
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that he has HIV, potentially they're going to push him 
away. And the fear and the anxiety, they all start to 
We also can't understand, really, how this man feels 
2 either, because none of us have been through it. Can we 2 
3 Imagine the feeling of a fear and terror and loneliness at 3 
4 our prospects for our future as a young man, finding out 4 
5 that we've contracted the HIV virus? It must have been 5 
6 awful. And It's something that he has had to live with. 6 
7 Having said that, he, obviously, has no right to inflict 7 
8 that same fear on others. I understand that and so does 8 
9 he. 9 
10 But I think it's Important that, when you look at i 10 
! 
11 his history, what Dr. Johnston describes is self-evident; ) 11 
I 
12 the fear of abandonment and his need to make these i 12 
13 connections, and the things that Kerry says. He talks ! 13 
14 about how sex really wasn't a part of what was going on In ! 14 
15 his mind. He really wasn't looking for a sexual partner. ! 15 
16 I What he wanted was a companion. What he wanted was a 1 16 
17 partner. 117 
18 And I think that's clear throughout his history that I 18 I 
19 this lonely, ostracized man craves that basic human i 19 
20 connection that we all need. And when he doesn't have it, ! 20 
21 he strives for It, he tries to obtain that. It's important j 21 
22 to all of us as human beings. And yet he's got HIV. And i 22 
23 so when he enters Into a relationship, all of a sudden I 23 
24 those fears start to bubble up again. ! 24 
25 And If someone knows, that he's getting close to, l 25 
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build up again. The isolation, I think, is -- is something 
that no one really talks about in this situation. 
1988 first diagnosed. He becomes a pariah. There's 
a sUgma attached. Let's be brutally honest. If you have 
HIV, the assumption is you're associated with the 
homosexual community in some way, or you're an I.V. drug 
user. That's how you have obtained this illness. Both of 
those things carry with them a stigma in our society. 
Lei's be hones1 about that. 
So all of a sudden he's ostracized, he's isolated. 
He is either homosexual or he's a drug user, or both. And 
he's shunned by society in general, and his friends and his 
family in particular in his community. And you essentially 
become an outcast. And that matches perfectly with 
Dr. Johnston's evaluation. Page 1 of his Psychosexual 
Evaluation Is one of the things he focuses on •• fear of 
abandonment, intense desire to form relationship 
connections. 
The most Important thing to Kerry Thomas in this 
world is his son. His own actions have hurt many people. 
They have hurt his son as well. He knows this. There Is 
no excuse for that. But you've heard from people how 
important his son was to him. You've heard how they've 
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2 her. He craved that relationship, that connectedness. 
3 Shortly before this crime was committed, Nigel went 3 They had a connection. There's no doubt about that. And 
4 back to live with his mother in Portland. Kerry and 4 it's something that he wanted desperately. And It had to 
5 Felicia indicate to me that they felt that It was Important i 5 be In his mind "If she knows I'm HIV-positive, I'll lose 
6 that Nigel be exposed to a more diverse community 1hat / 6 her. She's going to push me away." And so he makes the 
7 Portland can provide. And so Nigel left - went to live 7 wrong decision and he doesn't tell her. 
8 with Felicia. And that was - although perhaps the 8 He was on parole for nearly five years, had a stable 
9 appropriate decision in their family relationships, it was 9 residence. a good job, respect and admiration from his 




coworkers - a love, even. He was a great father, clean 
11 alone; fear of abandonment: a desperate need for from drugs, no criminal law violations. and then this all 
12 relationship connections. And all of a sudden that I 12 starts to build up and here we go again; what Kerry refers 
l 
13 depression starts to build up. He's all alone again. The ] 13 to as "knucklehead moments." He really does well for a 
14 one person he loves more than anything else in the world is/ 14 period of time and then, wham, he does something really 
15 gone. ! 15 stupid that can really hurt. 
16 In talking to the folks at SelEqulty, they talk I 16 My client is extraordinarily accountable for what 
I 
17 about how, after Nigel left, they could see a marked ! 17 he's done. He knows he has caused Irreparable harm. He's 
18 change. And this was before the crime •• shortly before 118 very contrite. He's very motivated for treatment. He's 
19 the crime. They could see the depression. They could see i 19 very motivated to give back to the community, 
20 the anxiety. They could see him change. And, once again, i 20 I believe and agree with everything that was said by 
21 he was all alone. And so he made a terrfble decision, I / 21 his friends. Kerry's intelligence and his charm, his 
22 think in an effort to, once again, form a close personal j 22 ability to connect with people. really does put him In a 
23 relation, to fill the gap of what had been taken from him. 1 23 rare position. It gives him a unique opportunity to give 
24 Let's not have any misunderstanding here. He cares I 24 back to the community. 
25 deeply for the victim In this ease. If you review their 11 25 He described for me, when I met with him at the 
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1 Penitentiary, vmat It was like to be an HIV-positive man In terrible disease, and they have all the fear and anxiety 
2 1988 in Boise, Idaho. Now, the only support group·- and 2 and the pain that go along With it He Is in a unique 
3 there were very few of them, the only support group was a 3 position •• his lntelllgence, his ability to be articulate, 
4 homosexual support group; a group essentlally made up of 4 to connect Vvith people, to actually make a dlfference in 
5 male homosexuals. And that's not a group that Kerry 5 people's lives. There was no one like that for 
6 necessarily can connect with. And so he felt like, even In 6 Kerry Thomas when was a young man. 
7 the one support group that there was, he wasn't part of ; 7 The prosecutor mentioned Kerry's disagreement in his 
8 that community, and he didn't feel accepted there. I 8 statements With the Idaho statute. You know, in an 
9 I would like to think that we have evolved a little I 9 honesty, a lot of people disagree v.ith that statute, Judge. 
10 bit since then, and that perhaps we have become a little I 10 I'm not here to dehumanize or to support that statute one 
11 bit more enlightened. And maybe there ls more out there in l 11 way or another. It's a statute. It's a law in the stale 
! 
12 the way of support, perhaps, for younger people who have / 12 of Idaho and we're bound by it. But there are a lot of 
13 contracted HIV, vmo aren't necessarily homosexual. ! 13 people that feel it's not a very enlightened approach. 
14 Whatever the reason, there has to be, I think, support I 14 There are a number of states that this type of crime 
15 groups for various groups of people. J 15 in those states is a misdemeanor and It requires some sort 
16 And at the time Kerry was a young man. He didn't ! 16 of an Intent. Whether you agree with that or you don't, I 
17 have access to that You either got your support from that i 17 don't think you should dehumanize Kerry's disagreement with 
18 male homosexual community or you didn't have support. And i 1s this statute. He's one of the few people who has the 
19 that was very difficult on him. i 19 ability to really relate, and he disagrees with that 
20 He talks about how It would be Important. and It is i 20 statute. And you know vmat? A lot of people do, a lot of 
21 Important·· that he wants to give back to the community to I 21 states do. 
I 
22 talk to young people. If this Court says, you know. "You l 22 I think it's important, and i would ask this Court 




not to dehumanize Kerry Thomas. His behavior has put 
24 young adults; anyone that he can talk to. People vmo are I himself where he Is today. He understands that I 
25 like him vmo, at a young age, are afflicted with this I 25 understand that. Everybody In this room understands that. 
l 
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1 But we should not dehumanize him, because none of us have 1 his d0<::tor who treats him at the clinic, Dr. Roscoe. There 
2 been there. i 2 is a great thriving debate right now in the HIV community 
3 The fact of the matter is that·· I have gone 3 ln regard to people who have virtually undetectable levels 
4 through a tremendous amount of literature in regard to HIV 4 of viral load. 
5 and the HIV community, and au of it talks about two 5 And Or. Roscoe, his doctor, told me that Kerry's 
6 things •• two very Important things that I this are 6 viral load is virtually undetectable. And to a certain 
7 important for this Court to know. J 7 extent that's not relevant. I understand that. The 
8 The first Is. Kerry is not an isolated Individual. \ 8 statute says you have HIV, you have intimate contact, you 
9 He's not the only person out there With HIV having sex and i 9 have to notify. It doesn't require that you have an 
10 not telling people. lt Is extraordinarily common. And, in l 1 O elevated viral load •• understood. But it does, in fact, 
11 fact, there have been scholarly studies by HIV experts I 11 go into the mindset of someone who has HIV and is told by 
12 studying the phenomenon in great detail. II happens a lot i 12 their doctor that they're essentially not capable of 
13 There are a lot of very smart people trying to / 13 Infecting other people. 
14 address the issue and understand vmy. And perhaps It's I 14 Dr. Roscoe told me •• 
15 Just as simple as this connectlveness that we've talked I 15 MS. FISHER: Objection. 
16 about. I crave this connectlveness. I need this partner. i 16 MR. GEDDES: •• that there are -
17 But I'm not going to have a partner If l tell them vmat I 17 MS. FISHER: Objection. There's nothing In 
18 terrible thing I'm afflicted with, i 18 the records to support that argument·· nothing. 
19 Maybe it's just that simple, but maybe It's not J 19 THE COURT: I'll sustain the objection. 
I 
20 Maybe there are a lot more complicated factors than that. i 20 There's no expert testimony here that makes any statement 
21 All of these studies attempt to address this Issue, So I ! 21 to that effect. 
22 want the Court to know he's not an Isolated indMduat / 22 MR, GEODES: Thank you, Judge. 
23 He~ one of many in this situation. , 23 Kerry Thomas believes that what he did was wrong. 
24 The literature also talks in great detail •• and l 24 But he has been told a lot of things that go Into the 
25 Dr. Beaver provided me with a number of studies, as well as J 2s declslonmaklng process. And when you are in his position, 
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and ycu, throughout your llfe, have a history of sexual 
2 contact with other people, and yet you have never spread 
3 the disease - there is no evidence anywhere, ever, that he 
4 has ever infected anyone else •• that's part of the process 
5 of his thinking. It's part of his justification process. 
6 "I'm not going to infect anybody. I so desperately want 
7 this personal connection." 
8 Having said all of that, I understand that what he 
9 did was wrong, that what he did was a crime, that he has 
10 been down this road before, and there has to be a penalty. 
11 But I think ifs important that we not dehumanize him. And 
12 I think that's been done. He's in a position of his own 
13 making, I agree, but lefs not dehumanize him "but for the 
14 grace of God, go any one of us." 
16 Keny knows there's a penalty for this. He 
16 understands that. He has three years left to serve on his 
17 current sentence. I would ask that you follow 
S'l!ATB OF IDAHO vs. l(ERR'f STBPHBN THOMAS 
1 wlU serve every year of that. 
2 I woUld ask that you allow the Parole Board to look 
3 at bis progNss in prison through Moral Reconatlon Therapy, 
4 through his sex offender treatment. And .the Parole Board 
5 can make a determination in regard to whether they think 
6 he's appropriate to be out in the community or not. 
! 7 So a sentence of 3 plus 27 gives him the maximum 
i 8 sentence. It gives him a tremendous penalty. He may never 
i 9 see the outside of a prison again, but It does give him the 
i 
j 10 opportunity to address the issues that he h~. and perhaps 
i 11 get out In the community at a certain time In the future 
112 and be able to contribute and give back. Thank you, Judge. 
1 13 THE COURT: Thank you, Counsel. 
j 14 Mr. Thomas, Is there anything you would like to say 
115 on your own behalf? 
t 16 THE DEFENDANT: There Is, Your Honor. 
I 11 Thank you. 
I 
18 Dr. Johnston's recommendation and require him to •• he J 18 THE COURT: Go ahead. 
19 starts MRT soon In prison. I'd ask that you require him to I 19 THE DEFENDANT: It seems like there has been a 
20 complete sex offender treatment at the prison. j 20 lot of informaUon. I appreciate the Court's time that 
21 I'm asking for a 30-year sentence. It Is ·121 we - I think we've already been here - I haven, really 
22 extraordinary punishment, but I'm asking that you fix 3 of 22 been looking at the clock, but I think we'Ve been here 
23 It and that you make 27 of It Indeterminate. Thars 30 i 23 probably about three hours. It feels like three hours. 
24 years of his life. He's 44 yeara old. He'll be 74 years I 24 And there's a tot things that are - that have been said. 
25 old. There's a possibility, given his history, that he i 25 Um, but first and foremost, I - I do take 
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1 responsibility for my - my, uh - the harm that I have I That was an opportunity I didn't take adVantage of. Uh, 
2 done to Diana, to her family, to her daughters. Uh, I know 1:. 2 v.nen we talked about - not only just my·· my, uh·· she 
3 how important Diana's daughters are to her, in the 3 said she didn't -wasn't aware that·· of my, uh - that I 
4 conversations we had. Uh, I know that she was looking i 4 was separated from my v.ffe, v.4len we talked about that. We 
5 forward to. uh •• how Important her grandchildren, uh, were I 5 also talked about her still being - IMng v.tth her 
6 to her. i 6 boyfriend. That was an opportunity that I could have reset 
7 I definitely know that my actions are, um •• you I 7 the boundaries. 
8 know, at the very -- very minimum, you know, hurtful, I 8 Um, when I had - uh. my desire to have a 
9 disrespectful, um, selfish. Um, I'm well aware that how -- j 9 companionship, versus my desire to be In a, uh •• be In a 
10 that my actions - and every •• every -we talked about l 10 sexual relationship, that was another opportunity that l 
11 this is not the first time, but everytime that I've done I 11 had, and I didn't take advantage of any of those. That-· 
12 this, how it affects people's, uh •• or my victim's ability l 12 that's my responsiblllty. 
13 to trust others. to trust their own decisions. And so I ! 13 I know there has been a lot of discussion about 
14 don't - I don't know how to say it any clearer to Diana 
15 that - how-- how truly sorry I am for that. 
16 You know. ahe was someone that. uh - uh, that I 
17 think that we both, In the short amount of time - our 
18 personal relationship was two months, and I believe that we 
19 grew very close. Um, there were definitely times In our 
20 relationship that I •• that I had the opportunity and the 
21 obligation -· for lack of a better term •• to reset the 
22 boundary level of the relationship to, urn •• to make·· to 
23 clarify, you know, what was going on. 
24 Diana testified that she -- that - or In her 
25 statement she said that, uh, we talked about condom use. 
Page 103 
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I 14 v.tiat •• this statute, that statute. Being HIV-positive for 
I 15 the past 20 years, I know It's my responslbllity. I have 
16 no problems >Mth that statute. I do believe that if I'm 
17 HIV-positive, H Is my responsibility to tell the people 
18 that I'm involved Wth •• no question. 
19 What happens? I don't know, Am I open to look at 
20 options? I've talked to Dr. Beaver. I've talked to 
21 Dr. Johnston. I've talked about the AIDS claim. You bet 
22 I want to get to the bottom of It once and for all. I 
23 don't like coml~ to this court •• I don't want to keep 
24 hurtin' people. I doni like hurting my son, my parents -
25 who are In their 80s and couldn't be here at this hearing 
ACCURATE COURT REPORTING , 
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today. So, no question, I'm aware of that. 1 making my mistakes. 
2 I believe I understood that my greatest failure. 2 I believe, since '88, that it's my responsibility to 
3 obviously, are the choices that I made not to be upfront 3 do something different. It's my responsibility to undo the 
4 and honest, um, be it -- be it for loneliness, sadness, 4 harm that I've done to my parents. I remember when I, 
5 depression -- all the various circumstances, which I 5 uh -- when I first, uh, thought I was HIV-positive - it 
6 believe are true, but they're not an excuse. Uh, I knew 6 was because I -- I wanted to join the military. My 
7 better. If anyone should have known better, it should have 7 Intention was to graduate college, twas going to join the 
8 been me. 8 Airforce, just like my father did. 
9 But I have been down this road before, like , 9 And when I found out about the test, uh •• like I 
'10 Ms. Fisher has talked about, um, and 1-- and I blame I 10 said, it was in '88, and I hadn't even heard of the HIV 
11 myself a lot for that. A lot of the things that Ms. Fisher ! 11 virus at that time. And, uh, when I was called back to 
12 talks about-- It's interesting, because I do agree with ! 12 the •• to the, uh, recruiting center and they told me, my 
13 her. I, 1
14
3 first thought was, like, "great." You know, "Give me a 
14 For the past 20 years, everytime I got up and looked shot. I'll go - 1'11 reapply, and I'll go out -- I'll go 
15 in the mirror -- I'm not talkln' about these crimes that 115 back out and join the military and go on with my life." 
16 she's talking about. but ever since '88, when I tested \ 15 And he said that, uh •• "You don't understand," you 
17 positive, everytlme I looked in the mirror, what she said i 17 know, "not only can you not join the military" - what I 
18 is what I saw. I saw someone that was not worth anything. j 18 heard him say is, you know, "In about six months you're 
19 I saw someone that, uh, didn't deserve. Even though·· j 19 going to be dead anyway." I didn't --1 didn't know how to 
20 even though I know that, uh -- that I didn't do anything j 20 react to that. 
21 intentionally to contract the virus, I couldn't •• I could ! 21 Unfortunately •• and I'm confused with -- with some 
22 not just shake II off and say, "You know what, I always ! 22 of the testimony today about my drug use and that type of 
23 blame myself for something that I did -- something that I I 23 thing. But I know at that time I decided, 'Well, you know 
I 
24 didn't do right." And lt's been a uphill battle ever since 1 24 what. if I'm going to die in six months, I'm going to die 
25 '88 for me to try to fix. And maybe that's where I've been !' 25 drunk." Uh, two or three months down the road·· I 
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remember like it was yesterday - being In the shower, and, 
2 uh, I realized "Well, I'm not -- I'm not dead." 
3 And that's when I took it upon myself to start 
4 educating myself about the disease, and find out what I can 
5 do physically. What is tt about me that, uh •• that is 
6 still healthy or not going to be healthy. So those are the 
7 things that I've got to understand. 
8 Mr. Geddes talked a little bit about •• about the 
' 
i 
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1 into. 
2 To touch on, I - I think there seems to be a dark 
3 cloud or, I feel, a stigma, almost, about-· about HIV and 
4 when it comes to disclosing your status. You saw my 
5 coworkers that were here. And there's probably three areas, 
6 through my experience, that makes it dlfficult. One of 
7 them being, uh. the - the workplace; one of them being 
8 your friends and family; and the other one, of course, 
9 HIV groups at that time. And it is frustrating and almost i 9 being your intimate relationships. 
1 O insulting that -- that we keep going off on bisexuality - i 1 O And so what I heard Ms. Fisher saying was that, 
11 whether I'm bisexual or heterosexual. It doesn't matter. ! 11 "Welt, why didn't you" -- 'Well, Kerry didn't tell you in 
12 This is a disease that affects everybody, not just someone I 12 the workplace," or "Kerry didn't tell you this." And I 
13 who might be heterosexual, not someone who's bisexual, not / 13 Just wanted to clear that up and •• and I know this is my 
14 someone who's --who's gay. And it's Insulting to the j 14 sentencing hearing -- but to defend these people that took 
15 community to imply that this only happens to a certain i 15 the time to come out and support me. 
16 class of people. Only people who are bad. only people who j 16 In the Interview, the Probation and Parole is really 
17 do negative things could this happen to. That's not the I 11 clear. You state that you're on parole. And you -· and 
18 case. I 18 you go off -- you do not ask - if they ask questions, you 
19 And I've claimed that Diana did nothing wrong- J 19 give them the information. That's what I did with 
20 absolutely nothing wrong, specifically, In this case. I \ 20 Mr. Sharpewolf. So what do I want Mr. Sharpewolf to do 
21 believe that she was afraid. I believe that I should have I 21 when he hired me, about whether or not I should -- I'm a 
22 been more strong and have been more clear about the 122 sex offender, and those types of things? That's not the 
23 struggles I was having, the loneliness that I was having. i 23 issue. Again, I'm getting off track what that. 
24 That - i do take responsibility for that, and I take I 24 The issue with me is my responsibility to tell 
25 responsibility for the distance that the relationship went / 25 people my status. And i want - I want that to stop. I 
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are free to open - open up and discuss their status. 
somethln' -· says that he or she Is positive, vmen they go 
2 to the bars. it seems that the stigma goes down. And 
2
1 want It to be a situation where -- where. uh -- that people !,I 
3 Everyone in this room has a status. They might be i 3 that's evident 'IMth the outpouring of -- of support that 
I've had. And I'm grateful for that •• no question. 4 negative, they might be positive. Everyone In this room -- l 4 
5 I don't know how many people know their status. Obviously, i 5 But at the end of the day, It's my responsibility. 
6 everyone knows mine. 
7 And It's frustrating to - to be in a situation, 
8 and -- and the stigma that does come along with it, 
9 granted, I have not handled it well at all. But to be in a 
10 situation to not to - to feel that -- that, uh -- that all 
11 the •• that the responsibility is mine, and I did my best 
12 these past 20 years to take responsibility for that. 
13 She mentioned a little bit of the POZ article that 
14 was written - that was·· or a phone interview, and most 
15 of it was written, uh, not by me. I think Ms. Fisher said 
16 I wrote that article. I didn't write that article. The 
17 lady from "POZ Magazine" wrote the article. 
18 And so those are the types of things that get us off 
19 the topic. What I was saying of that article, that I 
20 believe to this day, is that, yes, it is my responsibility. 
21 The law is what it is. In application. I don't have an 
22 answer. 
23 One thing I do believe is that - and it's evident 
24 by the amount of people and the support that I have today, 
! 15 
! 
It's my responsibility to seek the help that I need. If 
I'm •• if I'm, uh, feeling depressed, it's my 
responsibility to go to my parole officer and say, "You 
know what, I'm really struggling.'' There was •• there was 
a grief and loss class I could have attended. There's a 
lot of options that I had that I didn't take advantage of. 
Now, I'm grateful for the support that I have. But 
I know at the end of the day it's my responslbiUty to get 
my backside into the •• the - the Sane program In the 
Institution, and get everything I can out of It. It's my 
i 16 responsibility, as recommended by Dr. Johnston, If I need 
j 17 psychotic medication to calm me down, to get the medication 
! 18 I need, sol can make·· so my stress level doesn't get to 
i 19 the point vmere I start making poor decisions. And I ! 20 welcome this responsibility. 
! 21 We talked a little bit about·· I feel like I'm 
I 22 going 90 miles an hour, so forgive me. We talked a little 
i 23 bit briefly about, um, doing public service. I want to do 
i 24 whatever I can so that the Diana's of the world are safe, 
25 i ls that everytime that someone does speak out. or says I 25 that Diana's children are safe. That there is a place -
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there Is a person that comes off well, that communicates 1 was in. And It Is true that -- I think that in 20 years in 
2 well, that they don't have to be concerned with that. 2 this community, that I'll never namedrop on that. 
3 Maybe that means educating the HIV community. Maybe i 3 But I think there's only three people that I've met 
4 that means educating the v..tiole community. I don't know. I j 4 in 20 years In this community that are - that are 
5 was Involved - I did volunteer at the •• at the I 5 HIV-positive that are heterosexual. What does that mean? 
6 organization called a.l.p.h.a. In the past, and one thing J 6 I'm the .• that only four of us in this community are 
7 that we had·· they called it "NYS," which was Know Your i 7 HIV-positive? I kind of doubt that. Does it mean that 
8 Status. And I'm a big supporter of that. Whatever It I 8 they're not comfortable coming forward? I don't know. 
9 takes to - to·· to·· so this does not happen again. So I 9 But the power of the group process, the process that I 
10 Diana does not have to go through that again. So her I 10 support, is the one that says that •• that there's 
11 family, my family doesn't have to go through that again. I 11 principles -· principles before personalities. What are we 
12 Whatever it takes, I'm \NIiiing to do. If that means that I I 12 In that group for? 
13 have to - to stay in prison and complete that, I'll do ! 13 And so when I'm asked, 'Well, vmat" •• about my 
14 that. j 14 sexual orientation, I'm very frustrated and very insulted. 
15 Like Diana, like, uh - like anyone who's a father ! 15 Because we're not in that group because of our HIV. because 
16 or a parent in this situation, I want to see my- my son I 16 or our·· our sexual orientation, we're fn that because we 
17 graduate college as well. I want to see my son, uh, get 17 have the same condition. And so to imply over and over 
18 married, have kids. I want to see my grandchildren. 18 again vmat I've heard today •• and It Is frustrating -
19 Twenty years plus being HIV-positive, do I know If that's 19 "Kerry's heterosexuar· •• "bisexual" - It doesn't make a 
20 an opportunity? I don't know. What I do know Is that I'm 20 difference. It does not make a difference. 
21 v.illlng to go to any length that II takes to get there. j 21 The Issue at hand Is that my responsibility Is to 
22 One of the things that I wanted to touch on real ! 22 tell my partners •• anyone that I come in contact \Nlth 
23 quick that we talked about, uh •• about the power of HIV I 23 sexually •• my HIV status. l failed horribly at that. I 
24 groups. And, uh, I think Mr. Geddes alluded to that, that i 24 put Diana and her family at risk for that. 
I 
25 I didn't always feel comfortable in the HIV groups that I 1· 25 
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1 turn around and look in the gallery, but if she's still 
2 here I want to tell her that I deeply apologize. I 
3 apologize to her family. The past nine months for her have 
4 probably been -- been as close to as hellish as you can 
5 possibly get. I understand that. 
6 I understand what it was like for me in '88. And l 
7 didn't Just find out that I had come in contact with 
8 someone HIV-positive. 1 found out that I was HIV-positive. 
9 And so I have strong empathy for that. 1 understand the 
1 o stress waiting for the test results to come back. · 1 
11 understand the, uh, not knowing whether or not, uh, if I'm 
12 going to be positive, and how It's going to change my life. 
13 I do understand that, and I'm deeply sorry for that. Thank 
14 youforyourtime. 
15 THE COURT: Thank you, Mr. Thomas. Does 
STATE OF IDAHO vs. KERRY STEPHEN THOMAS 
1 prepared by Dr. Johnston in this case. And in particular. 
2 of course, the finding by Dr. Johnston that the defendant 
3 posed a high risk to reoffend and be placed on probation in 
4 the community. 
i 
1 5 I recognize my discretion in sentencing. I've 
l! 76 considered the nature of the offense. the character of the 
offender. I've considered mitigating and aggravating 
I 8 factors. I've considered the objectives of protecting 
j 9 society, and achieving deterrence, rehabilitation, and 
1 10 retribution or punishment. I also note that the 
!11 defendant's mental condition has been determined to be a 
' i 12 factor in this sentencing, and that a mental health 
! 13 evaluation has been obtained -- a Neuropsychological 
i 14 Evaluation in this case. , 
j 15 I have reviewed that report, and I have considered 
16 either counsel have any legal cause to show why sentence i, 16 the information In that report. In particular, I have 
17 should not be imposed in this matter? \ 17 considered the extent to which the defendant is mentally 
18 MS. FISHER: No, Your Honor. / 18 ill. There's no Indication of mental illness. though there 
19 MR. GEDDES: No, Your Honor. ! 19 is an indication of depression, and some disagreement 
20 THE COURT: Counsel, I have reviewed the files I 20 between the doctors as to whether or not It Is severe or 
21 and the reports, and they are numerous. In terms of I 21 situational. 
22 reviewing them for the record, I belleve that the parties i 22 The degree of any illness or defect in the level of 
23 have done an excellent job of reviewing the reports and I 23 functional impairment -- and reviewed by Dr. Beaver, does 
24 their various statements. ! 24 indicate that the defendant shows a reduction In his level 
25 Certainly, I've reviewed the Psychosexual Evaluation \ 25 of functional impairment, consistent with the fact that he 
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1 has been infected with HIV for an extended period of time. viewpoint with regard to the harm that has been done. 
2 The prognosis for Improvement or rehabilitation; the 2 I do find lt rather remarkable that, in this case, 
3 availability of treatment, if necessary; and the level of 3 the victim expressed more concern for the future well-being 
4 care required; any risk of danger which the defendant may 4 of the defendant and his family than any individual 
5 create to the public if at large. or the absence of that 5 testifying on behalf of the defendant expressed for her 
6 risk; the capacity of the defendant to appreciate the 6 future well-being and her family's future well-being. In 
7 wrongfulness of hls or her conduct or conformance conduct 7 fact. it was the victim In this case who gave the most 
8 to the requirements of the law at the time of the offense 8 balanced piece of testimony I received all day today. You 
9 charged. And, in addition. I've considered whether there 
i 
9 can take that for what it's worth. 
10 should be recommended care or con1inuing treatment for the j 1 O It says a great deal for you, Mr. Thomas, that these 
11 defendant if he ls placed in the community or If he is / 11 people are willing to come forward on your behalf and make 
12 incarcerated. ! 12 these statements. You're, obviously, well spoken. You're, 
13 I've listened to lhe statements of the witnesses ! 13 obviously, personable. You're, obviously, intelligent. 
14 who have put themselves in the position of testifying on I 14 You, obviously, are a hard worker. You're. obviously, 
15 behalf of the defendant. They have been examined and \ 15 someone who has engendered trust among your coworkers. 
16 cross-examined in this case. And I can appreciate their / 16 All of those personality traits are the same personality traits 
17 friendship for the defendant. I can appreciate their 
I~~ 
that made It possible for your victim to believe that you 
18 desire to say things on his behalf. wouldn't lie to her. That you would not take advantage of 
19 I can also appreciate how furious the members of the I 19 her in such a way as to expose her to a sexually 
20 victim's family must be of some of the statements that were 120 transmltled disease. 
21 made on behalf of the defendant that showed llltle or no j 21 Those traits go both ways. You can use them to be a 
22 concern for the victim, and showed all the concern for the 122 good worker. And you can use them. as you did In this case, 
23 status of the defendant. but that Is the nature of these 23 to be exceptionally effective at your deception. And 
24 proceedings. Individuals come forward and they give their 24 that's what you did; you deceived this woman. 
25 viewpoint with regard to a defendant. They give their 25 Sometimes It Is necessary for a judge to put out of 
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1 his mind letters that he receives In support of the 1 
2 defendant, because they do the defendant more harm than 2 
3 good. And that is what I have done with the letter I 3 
4 received from the clinician, O'Rourke, because, quite 4 
5 frankly, some of the statements contained in that letter to 5 
6 me are just appalling. 6 
7 He or she - and I'm not sure of the gender, because 7 
8 some of the materials refer to the clinician as "she" -- 1 8 
9 speculates that perhaps the victim in this case was somehow / 9 
10 trying to get even with you. When I read that, I just said 110 
11 to myself, "On what basis does this speculation occur?" ! 11 
12 How does this individual come forth with such a statement? i 12 
13 I'd also like to comment on Idaho Code Section 39-608. i 13 
l 
14 I've composed a summary of state criminal statutes on HIV 114 
15 transmission done by the ACLU: I 1s 
16 (Reading) Currently, Idaho prosecutes those accused J 1s 
17 of not teHing. The evidence can be hard to provide. One l 17 
18 disgruntled party In a relationship can victimize the other / 1 a 
19 party just by stating they never were told. Without a ! 19 
! 
20 contract, the victim is helpless, It appears, in contrast I 20 
21 to California law, which requires intent for the charge to \ 21 
22 be a felony. i 22 
23 And then the statement "It's Just thought it's I 23 
24 possible both people may have had a role In what happened. ! 24 
25 Working with couples and relationship Issues, 1 atso think i 25 
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it's very possible Kerry told Diana one time about his HIV 
and she may have been distracted. She was Involved in 
living with another man and could have been dealing With 
her own thoughts and fears. I also think it's very 
possible Kerry might have been, In his head, thinking how 
he'd tell her, and after enough rumination that he did. 
(End reading.) 
That's such complete speculation that this Court 
simply is disregarding that statement. And I'm 
disregarding it because it's the kind of thing that can 
get a judge upset in terms of doing something negative to a 
defendant that the defendant doesn't deserve. He didn't 
write the letter. 
Mr. Thomas, I'm going to tell you right now that 
there are various factors that a Court must consider in 
sentencing under the Idaho statutes. The criteria for 
imprisonment: Is there an undue risk the defendant will 
commit another crime? Is the defendant in need of 
correctional treatment in an institution? Would a lesser 
sentence depreciate the seriousness of the defendant's 
crime? Will imprisonment provide punishment and deterrent 
to the defendant? Will imprisonment be a deterrent to 
others in the community? Is the defendant a multiple 
offender or professional criminal? 
And the criteria for probation: Did the criminal 
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conduct neither cause nor threaten harm? Was there no I your action. You exposed an innocent third-party to this 
l 2 contemplation of harm or threat of harm? Did the defendant 
3 act under a strong provocation which wlll not excuse him, 
4 as an action might help to explain It? Did the victim 
5 Induce or facilitate the crime? Has compensation been made 
6 to the victim, If appropriate? Is there no history of 
7 delinquency or criminal activity for a substantial time? 
8 Did the conduct result from circumstances unlikely 
9 to recur? And whether the character and the attitude of 
10 the defendant in the commission of another crime is 
11 unlikely? 
12 This has happened twice before. The first time you 
13 were given a relatively llght sentence. I believe It was 
14 only two years fixed. The second time. vklere there were 
, 2 virus, knowing it could be a potential death sentence. 
I 3 Certainly, we have better medications now than we 
!
1
: 4 did in the 1980s. I've personany known five people who 
5 have died of HIV. One of them I watched die of HIV. Four 
6 of them had what we call euphemistically "alternate 









transfusion. It was a painful, horrible death. 
Sentencing is not just about you. It is about the 
protection of society. It is about the protection of 
Innocent third-parties. You have shown that you cannot be 
trusted in this community not to create other victims. The 
presentence reports and the evaluation show that you are 
clearly a high risk to reoffend in the way that you have 
15 four or five victims -- I can't be sure based upon the ! 15 reoffended In the past, putting other innocent 
16 file. It appears that there were five mentioned and only 16 third-parties at risk and possibly exposing them to a 
17 four charged·· you were not given a light sentence. But 17 death sentence. 
18 you exposed all of them to the HIV virus. 18 Based upon all those factors, the fact that you did 
19 You knewthe Impacts of your actions and what they I 19 not tell the victim, that you had indicated to some people 
20 would have on you. You knew the impacts of your actions on \ 20 that your parole had been revoked because you had visited 
21 your victims, because most of your victims wrote letters 21 your son in Oregon, making no mention of the fact that your 
22 earner stating their fear, their concern. the feeling that I 22 parole had been revoked because you had had sexual 
23 their lives might end, The same fears that you expressed ! 23 relationships with another Individual without telling her 
24 v.tlen you first discovered you had the HIV virus. And yet, I 24 that you had the virus. 
25 you did it again, full well knowing the consequences of 125 As I said today, even your victim feels sorry for 
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I : you, but that doesn't mean that you should not be punished 2 and punished severely. That is one of the objects of 
3 sentencing. And not to punish you severely would 
4 depreciate the seriousness of this crime and this 
i 3 
! 4 
deemed appropriate by prison personnel. 
I will advise you that you have a right to appeal 
any sentencing determination of this Court with which you 
disagree. That appeal must be taken within 42 days. It 
5 continuing conduct. It doesn't matter how many other I 5 must be taken to the Idaho Supreme Court. In the event 
6 people may have known of your HIV status. The individual 
7 with IM'lich you had the sexual relallonshlp did not know of 
8 your HIV status. 
9 So this Court finds that the appropriate sentence to 
10 Impose in this case on Count II is 15 years, with 10 years 
11 fixed, and 5 years indeterminate, with credit for time 
12 served of 190 days. 
13 On Count VII the Court finds the appropriate 
14 sentence to be 15 years, with 10 years fixed, and 5 years 
15 Indeterminate, with credit for time served of 170 days, to 
16 be served consecutively to Count II. The Court also finds 













that you wish to appeal and cannot afford an attorney to do 
so, one would be appointed at public expense. And ln the 
event that you wish to appeal and cannot afford the costs 
of the appeal. the costs of those appeals would be paid at 
public expense as well. 
Do you understand your rights to appeal? 
THE DEFENDANT: I do. 
THE COURT: Counsel can return the presentence 
materials and reports. They will be sealed or destroyed as 
Is appropriate. Dr. Beaver's Neuropsychologlcal Evaluation 
will be available to prison personnel so that they may 
review that report with regard to any potential treatment 
18 existing and remaining fixed time -- or any remaining I 18 of the defendant while incarcerated. 
19 sentence currently being served. I 19 We will be in recess for approximately ten minutes 
20 The restitutlon is ordered In this case as per the ! 20 and come back and take up the last two items on the 
21 Order for Restitution. All fines, fees, and costs are ! 21 calendar. 
22 forgiven, due to the defendant's incarceration, but the l 22 THE BAILIFF: All rise, please. 
23 restitution is not. The Court recommends that during the I 23 
24 course of incarceration the defendant take part In ! 24 
25 sex offender treatment and such other programs as are i 25 
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1 you, but that doesn't mean that you should not be punished 
2 and punished severely. Thal ls one of the objects of 
I STA'rE OF IDAHO vs. DRRY S'l'EPHEN THOMAS 
3 sentencing. And not to p111lsh you severely would 
4 depreciate the seriousness of this crime and tlis 
5 continuing conduct. It doesn't matter how many other 
6 people may have knO'M'l of your HIV status. The individual 
7 v.ith Which you had the sexual relationship did not know of 
8 your HIV status. 
9 So this Court finds that the appropriate sentence to 
10 impose In this case on Count II ls 15 years, Ylith 1 o years 
11 fixed, and 5 years indeterminate, v.Ath credit for time 
12 served Of 190 days. 
13 On Count VII the Court finds the appropriate 
14 sentence to be 15 years, v.1th 10 years fixed, and 5 years 
15 indetennlnate. with credit for time served of 170 days, to 
16 be served consecutively to Count II. The Court also finds 
17 that these sentences should be Imposed consecutively to any 
18 existing and remaining fixed time·· or any remaining 
19 sentence currently being served. 
20 The restitution ts ordered In this case as per the 
21 Order for Restitution. All fines, fees, and costs are 
22 forgiven, due to the defendanrs Incarceration, but the 




















24 course Of incarceration the defendant take part in 24 
25 sex offender treatment and such other programs as are 25 
deemed appropriate by prison personnel. 
I will advise you that you have a right to appeal 
any sentencing determination of this Court with which you 
disagree. That appeal must be taken within 42 days. It 
must be taken to the Idaho Supreme Court. In the event 
that you wish to appeal and cannot afford an attorney to do 
so, one would be appointed at public expense. And in the 
event that you wish to appeal and cannot afford the costs 
of the appeal, the costs of those appeals would be paid at 
public expense as well. 
Do you understand your rights to appeal? 
THE DEFENDANT: I do. 
THE COURT: Counsel can return the presentence 
materials and reports. They wilt be seated or destroyed as 
Is appropriate. Dr. Beaver's Neuropsychological Evaluation 
will be available to prison personnel so that they may 
review that report with regard to any potential treatment 
of the defendant while incarcerated. 
We will be in recess for approximately ten minutes 
and come back and take up the last two Items on the 
calendar. 
THE BAILIFF: All rise, please. 
{Whereupon, the proceedings were 
concluded at 5:12 p.m.) 
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CHRISTOPHIM O. RICH, Clerk 
By JAMIE MARTIN 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 











""'y D4 SSD 
Case No CV PC lQ19 23615 
RESPONSE TO MOTION TO 
AMEND PETITION 
COMES NOW, the State of Idaho, by and through Shelley W. Akamatsu, Deputy 
Prosecuting Attorney and does hereby respond to Thomas' motion to amend his petition. 
I. 
Factual and Procedural History 
Trial Court 
Thomas pled guilty on June 24, 2009, to two counts of transfer of bodily fluid which may 
contain the human immunodeficiency Virus LC. 39-608. On September 16, 2009, the court 
sentenced the petitioner to consecutive maximum terms of fifteen years, with the first ten years 
RESPONSE TO MOTION TO AMEND (THOMAS) 1 
000270
• 
of each term fixed, to run consecutive to each other and the remainder of another sentence 
Thomas was serving on a 1997 conviction. Thomas filed an I.C.R. 33(c) motion to withdraw his 
guilty plea and requested a hearing on the matter. The court denied defendant's request for 
hearing, without prejudice, but granted him leave to file a supporting briet~ detailing the factual 
and legal basis for his motion. In the event Thomas could make a prima facie showing of 
manifest injustice, the court stated it would then grant a hearing on the motion. Six months later, 
Thomas filed a "renewed motion" with supporting memorandum to withdraw his guilty plea on 
the grounds he was not advised that he could receive a consecutive sentence. By memorandum 
decision and order, the court summarily denied Thomas's motion because it found that Thomas 
was specifically advised that consecutive sentences could be imposed. Thomas appeal[ed]. 
Appellate Court 
During his first appeal, the Idaho Court of appeals held Thomas had not been advised the 
new sentences could be made to the remainder of his 1997 conviction. The case was remanded 
with instruction to hold a hearing on Thomas' motion to withdraw his plea. On remand, the 
court re-sentenced Thomas and ordered his new convictions were to run consecutive to each 
other, but concurrent to the remainder of the 1997 conviction. The court denied Thomas' motion 
to withdraw his guilty plea because any prejudice had been eliminated by the sentence 
modification. Thomas appealed the court's denial of his motion to withdraw his guilty plea. The 
Idaho Court of Appeals affirmed the court's denial in State v. Thomas, 154 Idaho 305, 306-07, 
297 P.3d 268, 269-70 (Ct. App. 2013). 
Post-Conviction 
Thomas filed this petition for post-conviction relief on March 10, 2014, and requested the 
court appoint counsel. In the petition, Thomas made three claims. First, Thomas claimed trial 
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counsel was ineffective for failing to investigate his claim of actual innocence based on the 
affirmative defense of disclosure, set forth in I.C. 39-608(3)(a). Specifically, Thomas claimed 
counsel failed to interview all his co-workers who had "information relevant to defend him 
against the charges, and even more specifically, a person named Kevin Sinclair. Second. Thomas 
claimed counsel failed to correctly advise him concerning the mental state required for a 
violation of J.C. 39-608, by failing to advise him the State would have to prove an "intent to 
injure" in order to win under the statute. Third, Thomas claimed cotmsel was ineffective by 
failing to consult with Dr. Roscoe who would have testified, at the time of the offenses, Thomas 
was '·non-infectious for the transmission of HIV" because he was being successfully treated with 
anti-retroviral medications that had reduced his viral load to "undetectable" levels. Thomas 
claimed counsel had falsely represented that he had spoken with Dr. Roscoe and falsely reported 
that Dr. Roscoe did not share the petitioner's view on this subject and hence, counsel mis-
advised him to plead guilty to avoid a life sentence. 
On March 11, 2014, the court filed a notice of intent to dismiss Thomas' second and third 
claims and appointed counsel only to assist him with his first claim. On April 4, 2014, the court 
issued an order dismissing Thomas' second and third claims. The matter was set for evidentiary 
hearing on July 17, 2015. Thomas requested the evidentiary hearing be vacated and the court 
granted the request. 
On August 19, 2015, Respondent filed a second motion for summary disposition 
suppo1ied by exhibits and a second affidavit of trial counsel. Included in the exhibits was a 
twenty-two page report written by counsel's investigator, detailing the interviews conducted in 
April of 2009, with twenty-one (21) of Thomas' co-workers, including Keven Sinclair. 
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On September 11, 2015, Thomas filed a motion for leave to file an amended petition. 
The proposed amended petition included three claims: (1) failure to interview Kevin Sinclair; (2) 
failure to challenge the statute as constitutionally vague; and (3) failure to contact Dr. Roscoe. 
Respondent now files this objection to Thomas' motion to amend his petition. 
II. 
Applicable Legal Standards 
Post-conviction proceedings are civil in nature, and therefore are governed by the Idaho 
Rules of Civil Procedure. McKinney v. State, 133 Idaho 695, 699-700, 992 P.2d 144, 148-49 
(1999). Pursuant to I.R.C.P. 15(a), "a party may amend a pleading only by leave of court or by 
written consent of the adverse party; and leave shall be freely given when justice so requires." 
Motions to amend pleadings are to be liberally granted under I.R.C.P. 15(a). Estate qfBecker v. 
Callahan, 140 Idaho 522, 528, 96 P.3d 623, 629 (2004). However, the decision to grant or deny a 
motion to amend is left to the sound discretion of the trial court. Jones v. Watson, 98 Idaho 606, 
610, 570 P.2d 284, 288 (1977). A proposed amendment which would not entitle the party to the 
relief claimed is properly refused. Bissett v. State, 111 Idaho 865, 869, 727 P.2d 1293, 1297 (Ct. 
App. 1986). Clyne v. State, 2015 Ida. App. Unpub. LEXIS 107, *3-4 (Idaho Ct. App. Mar. 11, 
2015) 
A. Interviewing Kaden (Kevin) Sinclair 
In his original petition, Thomas claimed he was entitled to relief because his attorney 
failed to interview any of his co-workers who had "information relevant to defend him against 
the charges". The State then filed trial counsel's second affidavit and four (4) exhibits detailing 
the twenty-one (21) co-workers who were interviewed. This list of co-workers interviewed in 
2009, included Kevin Sinclair. Trial counsel's affidavit also notified Thomas, the person who 
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conducted the interview with Kevin Sinclair has since died. Now, Thomas has submitted an 
affidavit from Kevin Sinclair wherein Sinclair claimed he had a conversation with the victim, 
seven (7) years ago, before she had sex with Thomas, and said she knew Thomas was HIV 
positive. The court should deny Thomas' requested amendment (addition of the affidavit) 
because the statements within the affidavit are contrary to the record and do not raise a genuine 
issue of fact. 
The affirmative defense in LC. 39-608(3)(a) reads: It is an affirmative defense that the 
sexual activity took place between consenting adults after full disclosure by the accused of the 
risk of such activity." Even if the court were to conclude the defense did not interview Sinclair, 
and that constituted deficient performance, Thomas cannot prove resulting prejudice because of 
all of the evidence in the record of Thomas admitting he did not inform the victim he was HIV -
positive. 
Before His Plea 
On June 14, 2009, Thomas wrote to trial counsel requesting he obtain a plea agreement. 
In the letter Thomas admitted it was his responsibility to "make sure that she [victim] knew my 
status in order for her to make an informed decision to engage in intimate contact which could 
have potentially transferred the HIV virus. I did not do that and I am truly sorry." State's Exhibit 
4 
During His Plea 
On June 24, 2009, Thomas pled guilty to two counts of transferring or attempting to 
transfer the HIV virus. During his plea, he admitted he did not tell the victim he was HIV 
positive before they had sexual contact. State's Exhibit 5 (Tr. 23:2-15). 
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THE COURT: Can you then tell me in your own words, with regard to Count II, what 
you did to be guilty of knowing or of transferring the HIV virus or attempting to 
transfer the HIV virus in November of 2008? 
THOMAS: I will do the best I can. It was the first part of November. I think it was 
either the first or second week of November. I think in the Indictment, it reads K.A., 
but I knew her as [victim]. We had been dating for or seeing each other for a short 
amount of time. She came over to my residence, and we engaged in sexual contact. 
And I didn't clearly state to her or make it really crystal clear that I was HIV positive 
prior to us having sexual contact. 
THE COURT: And then with regard to Count VII, can you tell me 
what you did to be guilty of Count VII with regard to the date of 
December 23rd of 2008? 
THOMAS: Right. Similar situation. This time was at her residence 
also in Boise. And, again, I didn't protect her, and I didn't do the 
things that I need to do to make sure that, A, she understood my status. 
THE COURT: and you understood you had HIV? 
THOMAS: yes. 
THE COURT: Okay. And you did not advise her that you had HIV? 
THOMAS: I didn't make it perfectly clear to her correct. 
(Tr. 21:7-22:14) 
THE COURT: Then, Mr. Thomas, I will ask you again: With regard 
to Count II, did you fail to inform her that you had the HIV virus? 
THOMAS: When -on Count II, which was in December, it was not 
discussed at all. So I did not tell her I was HIV positive. 
THE COURT: Well, that was-Count VII was December. 
THOMAS: oh. Excuse me. 
THE COURT: With regard to Count II, then, November, did you at 
any time tell her that you had the HIV virus? 
THOMAS: I did not. 
(I'r.23:2-15) 
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Before His Sentencing 
On July 17, 2009, Thomas was asked by the psychosexual evaluator whether his sexual 
interactions were facilitated by force, he said, "My belief is if she did not know (the examinee 
had HIV); she didn't have an ability to consent and to me, that's force" When the evaluator 
asked Thomas if he believed he had humiliated his victim, Thomas admitted, "I think I scared her 
after she found out my status (HIV positive). Thomas also admitted to the evaluator he believed 
the negative effects the victim could experience from their sexual interactions could be "Trust, 
intimacy, (and) fear." (Pgs. 5 & 6 psychosexual evaluation in psi) Thomas told the presentence 
evaluator he took "full responsibility for choice and actions of not telling Diana my HIV status 
prior to having sexual contact." Thomas further explained: 
I understand and I believe I caused [victim] to feel hurt, 
betrayed, scared and extremely anxious about whether she 
could have been infected. It was and is my responsibility to 
disclose up front and completely, without 'code words' or 
intentions, my HIV status becaus [sic] my failure to do so 
put [victim's], as well as anyone I came in contact with, 
wellbeing at risk to exposure to the HIV virus. I did not 
give [victim] the information she needed to make an 
informed decision to give consent to engage in a sexual 
relationship with me. I took away her freedom to choose; I 
believe that if I was to transmit to [victim], or anyone, the 
HIV virus and they were to die from it because she did not 
know, would be the cruelest harm I could do. 
Disclosure of my status is my responsibility and I failed to 
protect [victim]. I am truly sorry. I was wrong, my 
behavior was selfish and inexcusable. If anyone should 
have known better it was me. If there is a stigma 
surrounding HIV and AIDS, I do believe it is my 
responsibility to fight the problem by speaking out. 
Unfortunately, my decision only added to the problem. My 
choice showed that I was thinking of myself, not [victim] 
my son Nygil, not my family, friends or support network 
not my financial obligations." 
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During His Sentencing 
Thomas was sentenced on September 16, 2009. The State called Joseph Bisig to testify 
about how the victim found out Thomas was HIV positive. Bisig testified he attended a private 
yoga class with his sister, the victim and was introduced to Thomas. Bisig testified, he 
recognized Thomas but was not sure how he was familiar. A couple of days after Christmas, 
2008, Bisig remembered Thomas was "Kerry Thomas", the BSU basketball player who had been 
in jail for knowingly spreading the HIV virus. Bisig testified he asked his sister the nature of the 
victim's relationship with Thomas and she replied "just friends at the moment". Bisig testified 
he and his sister immediately contacted the victim and told her Thomas was HIV positive. Bisig 
testified he and his sister spoke in person to the victim the next day and she appeared very 
emotional -almost in shock. (Tr. 17:2-6) Bisig further testified he observed the victim to be in 
disbelief: 
"She was very emotional. She was having a hard time even, you 
know, processing through her though, and tying one thought to the 
next though, and getting information out verbally. And-and she 
was shaking. And her body language, you could tell she was very 
upset." State's Exhibit 6 (Tr. 18: 12-17) 
Bisig testified, he, his sister and the victim observed a call between the victim and 
Thomas on "speaker phone". Bisig testified, Thomas was concerned the call was being tape 
recorded. The victim told Thomas, "We're all here. We just want to hear what you have to say." 
(Tr. 9:9-10) Bisig testified, Thomas talked about his life history, his previous drug use, 
contracting the HIV virus and his time in prison. At one point, the victim stopped Thomas and 
said, "Kerry, why did you do that to me? And Thomas' response was "I just fucked up". (Tr. 
19: 11-20) Bisig testified, Thomas made this statement multiple times. Bisig testified he saw the 
victim was emotional and crying and Thomas was offering her help." (Tr. 20:14-15) Bisig 
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testified the conversation with Thomas lasted for 30 minutes. At the end, Bisig asked Thomas if 
he was turning himself in or if they should do it." (Tr. 20-21:25-2) Thomas requested he be 
allowed to tum himself in when he got back from Oregon. (Tr. 20-21:24-2) After the testimony 
and arguments, Thomas made a lengthy statement to the court: 
I do take responsibility for my my, uh -- the harm that I have done 
to [victim], to her family, to her daughters. Uh, I know how 
important [victim's] daughters are to her, in the conversations we 
had. Uh, I know that she was looking forward to, uh -- how 
Important her grandchildren, uh, were to her. I definitely know 
that my actions are, uh -- you know, at the very very minimum, you 
know, hurtful, disrespectful, um, selfish. Um, I'm well aware that 
how --that my actions -- and every -- every -- we talked about this 
is not the first time, but every time that I've done this, how it 
affects people's, uh or my victim's ability to trust others, to trust 
their own decisions, And so don't - I don't know how to say it any 
clearer to [victim] that -- how how truly sorry I am for that. You 
know, she was someone that, uh uh, that I think that we both, In the 
short amount of time -- our personal relationship was two months, 
and I believe that we grew very close. Um, there were definitely 
times in our relationship that I -- that I had the opportunity and the 
obligation for lack of a better term -- to reset the boundary level of 
the relationship to, um to make to clarify, you know, what was 
gomg on. 
Diana testified that she -- that -- or In her statement she said that, 
uh, we talked about condom use. That was an opportunity I didn't 
take advantage of. Uh, when we talked about -- not only just my 
my, uh - she said she didn't wasn't aware that -- of my, uh -- that I 
was separated from my wife, When we talked about that. We also 
talked about her still being -- living with her boyfriend. That was 
an opportunity that I could have reset the boundaries. Um, when I 
had -- uh, my desire to have a companionship, versus my desire to 
be in a, uh be in a sexual relationship, that was another opportunity 
that I had, and I didn't take advantage of any of those, That -- that's 
my responsibility. I know there has been a lot of discussion about 
what this statute, that statute. Being HIV -positive for the past 20 
years, I know it's my responsibility, I have no problems with that 
statute. I do believe that if I'm HIV-positive, it is my responsibility 
to tell the people that I'm involved with -- no question ... This 
gentleman over here said I'm not supposed to tum around and look 
in the gallery, but if she's still here I want to tell her that I deeply 
apologize. I apologize to her family. The past nine months for her 
RESPONSE TO MOTION TO AMEND (THOMAS) 9 
000278
have probably been, been as close to as hellish as you can possibly 
get. I understand that. I understand what it was like for me in '88. 
And I didn't just find out that I had come in contact with someone 
HIV-positive. I found out that I was HIV-positive. And so I have 
strong empathy for that. State's Exhibit 6 (Tr. I 02:25-113:9) 
The affirmative defense Thomas claimed would have been affected and prove he was 
prejudiced, required the accused to have told the victim he/she was HIV positive. The court 
should deny Thomas' requested amendment (addition of the affidavit) because Sinclair's 
statements within the affidavit are contrary to all of the evidence in the record that Thomas did 
not tell the victim he was HIV positive. The proposed amendment does not raise a genuine issue 
of fact and should be denied because Thomas would not be able to prevail on the claim in his 
petition. 
B. Challenging the Constitutionality of I.C. 39-608 
Thomas has requested he be allowed to amend his petition to include a claim that counsel 
was ineffective for failing to file a motion to challenge I.C. 39-608 as void for vagueness. The 
State objects to Thomas' request to add this claim because he is not entitled to relief. 
In order to prevail on a claim of ineffective assistance of counsel, a petitioner must show 
his counsel's performance was objectively deficient and that, but for the attorney's deficient 
performance, the outcome of the proceeding would have been different. Strickland v. 
Washington, 466 U.S. 668,694, 104 S.Ct. 2052, 2066 (1984) Determining whether an attorney's 
pretrial preparation falls below a level of reasonable performance constitutes a question of law, 
but is essentially premised upon the circumstances surrounding the attorney's investigation. 
Thomas v. State, 145 Idaho 765, 769, 185 P.3d 921, 925 (Ct. App. 2008). The court may not 
second-guess trial counsel in the particularities of trial preparation. Id. Counsel is strongly 
presumed to have rendered adequate assistance and made all significant decisions in the exercise 
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of reasonable professional judgment. Strickland, 466 U.S. at 690; State v. Mathews, 133 Idaho 
300, 306-07, 986 P.2d 323, 329-30 (1999). The court must assess counsel's conduct by way of an 
objective review of reasonableness under prevailing professional norms so as to eliminate the 
distorting effects of hindsight. Wiggins v. Smith, 539 U.S. 510, 523, 123 S. Ct. 2527, 156 L. Ed. 
2d 471 (2003); Murphy, 143 Idaho at 147, 139 P.3d at 749. The court must also make every 
effort to avoid a post hoc rationalization of the attorney's conduct. Wiggins, 539 U.S. at 526-27; 
Murphy, 143 Idaho at 147, 139 P.3d at 749. 
In a post-conviction proceeding challenging an attorney's failure to pursue a motion in the 
underlying criminal action, the district court may consider the probability of success of the 
motion in question in determining whether the attorney's inactivity constituted ineffective 
assistance. Lint v. State, 145 Idaho 472, 477, 180 P.3d 511, 516 (Ct. App. 2008). Where the 
alleged deficiency is counsel's failure to file a motion, a conclusion that the motion, if pursued, 
would not have been granted by the trial court, is generally determinative of both prongs of the 
Strickland test. Id. at 477-78, 180 P.3d at 516-17. 
A statute is unconstitutionally vague or ambiguous only if people of common intelligence 
have to guess at its meaning or may differ as to its application. Haw v. Idaho State Bd. of 
Medicine, 140 Idaho 152, 157, 90 P. 3d 902, 907 (2004). The court, therefore, must determine 
whether a motion challenging the constitutionality of I.C. 39-608, if pursued, would have been 
granted. 
The statute at issue here states that: 
"Any person who exposes another in any manner with the intent to 
infect or, knowing that he or she is or has been afflicted with 
acquired immunodeficiency syndrome (AIDS), AIDS related 
complexes (ARC), or other manifestations of human 
immunodeficiency virus (HIV) infection, transfers or attempts to 
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transfer any of his or her body fluid, body tissue or organs to 
another person is guilty of a felony. 
Definitions. As used in this section:(a) "Body fluid" means semen 
(irrespective of the presence of spermatozoa), blood, saliva, 
vaginal secretion, breast milk, and urine.(b) "Transfer" means 
engaging in sexual activity by genital-genital contact, oral-genital 
contact, anal-genital contact; or permitting the use of a hypodermic 
syringe, needle, or similar device without sterilization; or giving, 
whether or not for value, blood, semen, body tissue, or organs to a 
person, blood bank, hospital, or other medical care facility for 
purposes of transfer to another person. 
Defenses. It is an affirmative defense that the transfer of body 
fluid, body tissue, or organs occurred after advice from a licensed 
physician that the accused was noninfectious." LC. 39-608 
Thomas has claimed the statute is constitutionally void because the term "noninfectious" 
is not defined in the statute and ambiguous. The court should refuse the amendment because 
Thomas would not be entitled to relief on this claim. Thomas has completely failed to articulate 
why people of common intelligence would have to guess at the meaning of the word 
''noninfectious" or how people of common intelligence may differ as to the application of the 
statute. 
Also, had a motion been filed challenging the vagueness of the statute based on the term 
"noninfectious", it would not have been granted by the trial court. The term "noninfectious" is 
unambiguous because people of common intelligence understand if a person is "noninfectious", 
it means, that person cannot infect another person. People of common intelligence understand 
plain words. When the prefix "non" is added to any word, it means not. For example 
"nonbreakable" means, "not breakable", "nonalcoholic" means "not with alcohol", 
"nonaggressive" means "not aggressive", and "noncontagious" means "not contagious". People 
of common intelligence, understand "noninfectious" means "not infectious". If a person is 
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"noninfectious" they have no or zero ability to infect another person with their disease. 
"Noninfectious'' is a common word because sickness is a regular occurrence in life. Most people 
have either themselves been a sick or infected person or had contact with a sick or infected 
person. People of common intelligence understand a "noninfectious" person has no chance of 
infecting another person with their disease. The court must deny this amendment to the petition 
because Thomas would not be entitled to relief. The trial court would not have granted the 
motion regarding vagueness and this finding satisfies both prongs of the Strickland test. 
C. Contacting Dr. Roscoe 
In his original petition, Thomas claimed he was entitled to relief because his attorney 
failed to interview Dr. Roscoe. The Court has already dismissed this claim. The court should 
deny this "amendment" because it has already been dismissed. The court should also dismiss 
this claim because it is contrary to the record. During the sentencing hearing, trial counsel told 
the court he had spoken to Dr. Roscoe regarding "undetectable" viral loads: 
TRIAL COUNSEL: The literature also talks in great 
detail -and Dr. Beaver provided me with a number of 
studies, as well as his doctor who treats him at the clinic, 
Dr. Roscoe. There is a great thriving debate right now in 
the HIV community in regard to people who have virtually 
undetectable levels of viral load. And Dr. Roscoe, his 
doctor, told me that Kerry's viral load is virtually 
undetectable. And to a certain extent that's not relevant. I 
understand that. The statute says you have HIV, you have 
intimate contact, you have to notify. It doesn't require that 
you have an elevated viral load-understood. But it does, 
in fact, go into the mindset of someone who has HIV and is 
told by their doctor that they're essentially not capable of 
infecting other people. State's Exhibit 6 (Tr. 99:24-100: 13) 
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WHEREFORE, the State requests the court deny petitioner's motion to the amend the 
his petition and summarily dispose of his remaining claim. 
DATED this 1 ~Y of______,,2(J~of-_· _ 2015. , 
{jylJla~ 
Shelley W. Akamatsu 
Deputy Prosecuting Attorney 
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SUPPLEMENT TO RESPONSE 
TO MOTION TO AMEND 
PETITION 
COMES NOW, the State of Idaho, by and through Shelley W. Akamatsu, Deputy 
Prosecuting Attorney and does hereby supplement its Response to Thomas' motion to amend his 
petition. 
I. 
Factual and Procedural History 
The factual and procedural history section is recited in the State's "Response to Motion to 
Amend". On September 11, 2015, Thomas filed a motion for leave to file an amended petition. 
The proposed amended petition included three claims. In addition, Thomas claimed he should be 
allowed to amend his petition to add the affidavit of Kevin Sinclair because the affidavit 
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constituted evidence of material facts, not previously presented and heard, that required the 
vacation of the conviction or sentence in the interest of justice. LC. 19-4901. 
II. 
Applicable Legal Standards 
Post-conviction proceedings are civil in nature, and therefore are governed by the Idaho 
Rules of Civil Procedure. McKinney v. State, 133 Idaho 695, 699-700, 992 P.2d 144, 148-49 
(1999). Pursuant to I.R.C.P. 15(a), "a party may amend a pleading only by leave of court or by 
written consent of the adverse party; and leave shall be freely given when justice so requires." 
Motions to amend pleadings are to be liberally granted under I.R.C.P. 15(a). Estate o.f'Becker v. 
Callahan, 140 Idaho 522, 528, 96 P.3d 623, 629 (2004). However, the decision to grant or deny a 
motion to amend is left to the sound discretion of the trial court. Jones v. Watson, 98 Idaho 606, 
610, 570 P.2d 284, 288 (1977). A proposed amendment which would not entitle the party to the 
relief claimed is properly refused. Bissett v. State, 111 Idaho 865, 869, 727 P.2d 1293, 1297 (Ct. 
App. 1986). Clyne v. State, 2015 Ida. App. Unpub. LEXIS 107, *3-4 (Idaho Ct. App. Mar. 11, 
2015). 
The phrase in the interest of justice in LC. Section 19-4901(a)(4) does not provide a 
separate ground for relief, where the claim is predicated upon newly discovered evidence. 
Rodgers v. State, 129 Idaho 720,723,932 P.2d 348,351 (1997). Instead, the request for a new 
trial in a post-conviction proceeding based on newly discovered evidence is the same as a motion 
for new trial subsequent to a jury verdict. Id. Before a new trial can be granted, and irrespective 
of the form of the request, new evidence must satisfy the four-part test set forth in State v. 
Drapeau, 97 Idaho 685,551 P.2d 972 (1976): A motion based on newly discovered evidence 
must disclose (1) that the evidence is newly discovered and was unknown to the defendant at the 
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time of trial; (2) that the evidence is material, not merely cumulative or impeaching; (3) that it 
will probably produce an acquittal; and (4) that failure to learn of the evidence was due in no part 




The first issue is whether Sinclair's affidavit was newly discovered and unknown to the 
defense at the time Thomas entered his guilty plea. According to the evidence, Kevin Sinclair 
was interviewed by the defense investigator on April 9, 2009, at 2:42 p.m. Sinclair told the 
investigator the following: 
l. Sinclair worked with Thomas at Sel Equity. 
2. Sinclair was very good friends with Thomas and Thomas was well liked 
by everyone at Sel Equity and a good worker. 
3. Thomas saw a photo of a female friend of Sinclair's hanging on his 
calendar. Thomas asked Sinclair "all about" the girl and then told Sinclair, "tell 
her I'm HIV positive and see if she is still interested." Sinclair told the defense 
investigator, he was "taken back" by what Thomas said, but could not tell if he 
was joking. 
4. A few months later Thomas saw another girl he liked and asked Sinclair to 
"set him up with her." Sinclair said, at that time, Thomas told him to tell her he 
was HIV positive. Sinclair told the investigator, he knew "this information was 
serious so he told no one else what Kerry had told him." 
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5. Sinclair said he "never heard anyone else talk about Kerry about being 
HIV positive and he was sure no one else knew." State's Exhibit 4, pg. 15 
The statements from Sinclair's 2015 affidavit were obviously unknown to the 
defense because in 2009, Sinclair had told the defense investigator, the exact opposite of 
what he has now stated, six (6) years later in his affidavit. 
The second issue for the court to decide is whether the statements from Sinclair's 
af1idavit are material, not merely cumulative or impeaching. The elements of Transferring or 
Attempting to Transfer the HIV Virus are: Any person who knowing that he or she is or has been 
afflicted with manifestations of human immunodeficiency virus (HIV) infection transfers or 
attempts to transfer any of his or her body fluid, body tissue or organs to another person is guilty 
of a felony. It is an affirmative defense that the sexual activity took place between consenting 
adults after full disclosure by the accused of the risk of such activity. Sinclair's affidavit is only 
related to whether the affirmative defense would have applied. To be material, therefore, 
Sinclair's affidavit must contain statements he saw Thomas fully disclose to the victim the risk of 
having his body fluid transferred during sexual contact. Sinclair's affidavit is not material 
because it does not contain any statements about what Thomas told the victim regarding his HIV 
status. 
Sinclair's affidavit could have been used to impeach the victim's testimony that Thomas 
did not fully disclose his HIV positive status to her. However, tactically, it would not have been 
unreasonable for trial counsel to avoid relying on a witness who directly contradicted himself 
about whether he or anyone else had been contacted by the defense or whether the defense had 
ever contacted him. Sinclair made both of these claims in his 2015 affidavit. Impeaching 
evidence is not material and therefore fails the second requirement of Drapeau. 
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The third issue for the court to decide is whether the statements from Sinclair's 
aflidavit would probably have produced an acquittal. The evidence from the record is 
overwhelming that Thomas did not fully disclose his HIV status to the victim. See State 's 
Response to Motion to Amend for citations to the record. Sinclair's affidavit would not have 
produced an acquittal because it contained no evidence about Thomas fully disclosing to the 
victim and would therefore fail the third requirement of Drapeau. 
The fourth issue for the court to decide is whether the failure to learn the statements from 
Sinclair's 2015 affidavit was due in part to lack of diligence on the part of trial counsel. Trial 
counsel specifically interviewed Sinclair regarding statements he heard or observed being made 
at SelEquity. State's Exhibit 4, page 15. Trial counsel was clearly diligent in conducting 
pretrial investigation and therefore failure to learn the statements was not due to lack of diligence 
on the part of trial counsel. 
Thomas' claim the 2015 Sinclair affidavit is not newly discovered evidence under the law 
because it fails to meet three of the four Drapeau requirements. 
WHEREFORE, the State requests the court deny petitioner's motion to the amend the 
his petition and summarily dispose of his remaining claim. 
DATEDthis clcrctayof ~f ' 2015. 
&~Jb'b-
Shelley W. Akamatsu 
Deputy Prosecuting Attorney 
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CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this ~dnd day of ,S pb.mbuL 2015, I caused a true 
and correct copy of the foregoing SUPPLEMENT TO RESPONSE TO MOTION TO AMEND 
be placed in the United States mail, postage prepaid, addressed to Layne Davis. 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DIS~~TOPHER D. RICH, Clerk By STEPHANIE HARDY 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY S. THOMAS, 
Petitioner, 
vs. 
THE STATE OF IDAHO, 
Respondent. 
Case No. CV-PC-2014-04580 
ORDER GRANTING MOTION TO AMEND 
PETITION FOR POST-CONVICTION 
RELIEF 
THIS MATTER comes before the Court on Petitioner's Motion to Amend Petition, filed on 
September 11, 2015. The State filed a Response to Motion to Amend Petition on September 22, 
2015, and a Supplemental Response on September 23, 2015. A hearing was held on October 6, 
2015, wherein the Court took the matter under advisement. For the reasons set forth below, 
Petitioner's Motion is GRANTED. 
BACKGROUND 
The full history of Petitioner's underlying criminal case has been set forth in a number of 
previous Orders, which the Court adopts by reference in this Order. In short, Petitioner is 
currently serving a 30 year prison sentence (with the first 20 years fixed) pursuant to his guilty 
plea to two counts of felony Transfer of Body Fluid Which May Contain the Human 
Immunodeficiency Virus (I.C. § 39-608) in the underlying criminal case, Ada County Case 
Number CR-FE-2009-0004448. 
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On March 10, 2014, Petitioner filed this post-conviction case alleging ineffective assistance of 
counsel on three grounds (1) defense counsel failed to obtain certain exculpatory evidence; that 
defense counsel represented he had made a full investigation; and defense counsel coerced 
Petitioner into his guilty plea based upon that false representation; (2) defense counsel did not 
properly understand the mental state required for conviction under Idaho Code § 39-608(1 ); and 
(3) defense counsel misrepresented to Petitioner that he had spoken to a doctor about the alleged 
"non-infectious" status. On March 11, 2014, the Court appointed counsel with respect to 
Petitioner's first claim, but issued its notice of intent to summarily dismiss the remaining two 
claims. With the assistance of counsel, Petitioner responded to the Court's notice of intent to 
dismiss the second and third claims. However, on April 4, 2014, the Court dismissed the second 
and third claims with prejudice. Thereafter, the State moved for summary dismissal of 
Petitioner's remaining claim. A hearing was held on December 12, 2014 regarding the State's 
Motion. On December 22, 2014, the Court issued an Order denying the State's Motion and an 
evidentiary hearing was scheduled with respect to Petitioner's remaining claim. 
Over the next few months, the evidentiary hearing was vacated and re-set numerous times. 
Eventually, on July 2, 2015, Petitioner filed a Motion to Vacate Evidentiary Hearing, which 
requested additional time to explore potential additional claims Petitioner may wish to raise in an 
Amended Petition. On July 24, 2015, Petitioner was given 90 days to file a proposed Amended 
Petition. Meanwhile, on August 19, 2015, the State filed a Second Motion for Summary 
Disposition. On September 11, 2015, Petitioner filed a Motion to Amend to Amend Petition. 
Petitioner filed a proposed Amended Petition along with two Affidavits (Kevin Sinclair and Dr. 
James Roscoe), which he seeks to file along with the Amended Petition. On September 22, 
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2015, the State filed a Response and Motion to Take Judicial Notice and Admit Exhibits 5 and 6. 
On September 23, 2015, the State filed a Supplement to Response to Motion to Amend Petition. 
A hearing was held on October 6, 2015 and the Court took the matter under advisement. 
ANALYSIS 
Petitioner sets forth two claims for relief in his proposed Amended Petition. First, Petitioner 
claims ineffective assistance of counsel based on defense counsel's failure to investigate the 
defense of consent. Petitioner alleges that the victim knew of Petitioner's HN status at the time 
of their sexual activity. Amended Petition ,r 25. Petitioner also alleges that he told defense 
counsel where certain electronic data could be located in support of his defense and defense 
counsel failed to pursue Petitioner's directions and contact certain IT personnel (Kevin Sinclair). 
Id. ,r,r 26-29. Mr. Sinclair asserts in his Affidavit that he knew Petitioner was HN positive and 
so did the victim, because they had several conversations about it. Sinclair Aff. ,r,r 4-5. 
Second, Petitioner claims ineffective assistance of counsel based on "failure to investigate the 
defense of medical advice." Under this claim, Petitioner alleges ineffective assistance based on 
defense counsel's failure to explore another affirmative defense available under Idaho Code§ 39-
608(3)(b ), namely, that a person with HN engaged in sexual relations "after advice from a 
licensed physician that the accused was noninfectious." Petitioner claims that the term 
"noninfectious" is unconstitutionally vague. Id. ,r 34. Petitioner also claims that defense counsel 
performed deficiently in the underlying matter by failing to contact Dr. Roscoe who would have 
informed trial counsel that Petitioner had "a very low likelihood" of transmitting HN. Id. ,r 35. 
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Dr. Roscoe's Affidavit states "Based on my conversations with [Petitioner], [Petitioner] was lead 
to believe that he had an extremely low risk (less than 1 %) of infecting a partner with HIV 
through normal sexual activity." Roscoe Aff. ,r 7. 
The State asserts the Court should deny Petitioner's request to amend his Petition, because the 
amendments would be futile. The State asserts that it previously filed an affidavit from 
Petitioner's defense counsel and an exhibit, which listed Kevin Sinclair as one of 21 co-workers 
of Petitioner that were interviewed by defense counsel in the underlying case. The State also 
contends that the record belies Petitioner's allegations in that Petitioner admitted while entering 
his guilty plea that he did not tell the victim that he had HIV. Finally, the State asserts 
Petitioner's Motion should be denied because the trial court would not have found Idaho Code§ 
3 9-608(3 )(b) as void for vagueness. 
Post-conviction proceedings are civil in nature and are governed by the Idaho Rules of Civil 
Procedure. McKinney v. State, 133 Idaho 695, 699-700, 992 P .2d 144, 148-49 (1999). Under 
Idaho Rule of Civil Procedure 15(a), once a responsive pleading has been filed, a party may 
amend a pleading only by leave of the Court or by written consent of the adverse party. The 
decision to grant or deny permission to amend a petition for post-conviction relief is left to the 
sound discretion of the trial court. Rhoades v. State, 148 Idaho 215, 217, 220 P.3d 571, 573 
(2009). Leave to amend a complaint "shall be freely given when justice so requires." I.R.C.P. 
15(a). "In the absence of any apparent or declared reason-such as undue delay, bad faith or 
dilatory motive on the part of the movant, repeated failure to cure deficiencies by amendment 
previously allowed, undue prejudice to the opposing party by virtue of allowance of the 
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amendment, futility of amendment, etc.-the leave sought should, as the rules require, be freely 
given." McCann v. McCann, 138 Idaho 228,237, 61 P.3d 585,594 (2002) (citation omitted). 
The claims raised in Petitioner's Amended Petition are not the same as the previous two claims 
previously dismissed. In this case, the first claim in the Amended Petition is almost identical to 
the first claim in the original Petition (which has not been dismissed), with the exception that 
Petitioner specifically alleges defense counsel failed to interview Mr. Sinclair, who would have 
testified that the victim knew that Petitioner was HIV positive. Likewise, the second claim is 
similar to the second and third claims in the original Petition, in that Petitioner is challenging the 
interpretation of a statute and the failure to interview Dr. Roscoe; however, in the Amended 
Petition, Petitioner alleges defense counsel was ineffective for exploring the defense of medical 
advice under Idaho Code § 39-608(3)(b) in that Petitioner did not believe he would likely 
transmit HIV based on conversations with Dr. Roscoe (whereas in the original Petition, 
Petitioner alleged defense counsel did not properly understand the mental state required for 
conviction under Idaho Code § 39-608(1)). Accordingly, the Court finds that the Amended 
Petition does not improperly seek to reintroduce claims that were previously dismissed with 
prejudice. 
Although the Court finds the State's arguments persuasive regarding the futility of Petitioner's 
proposed amendments, the Court finds that the State's arguments would be better suited for a 
Motion for Summary Disposition. The State is not prejudiced by allowing the Amended Petition, 
nor does the Court find there are any dilatory or bad faith motives on the part of the Petitioner in 
seeking the amendment. In the interests of justice and out of an abundance of caution, the Court 
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will allow Petitioner to proceed with his Amended Petition. Accordingly, Petitioner's Motion to 
Amend Petition is GRANTED. 
Petitioner must file and serve the Amended Petition within 10 days of the filing of this Order. 
The State must file an Answer or other response within 10 days thereafter. A Status and 
Scheduling Conference is hereby scheduled for the ) day of J Clr7 CAW() , 201~ at 
3 ·' 00 f ~ . Petitioner need not be present at the Status and Scheduling Conference. 
IT IS SO ORDERED this 2.tf'~ofNovember, 2015. 
CERTIFICATE OF MAILING 
I hereby certify that on this 3f day of November, 2015, I mailed (served) a true and correct copy 
of the within instrument to: 
Ada County Prosecutor 
Interdepartmental Mail 
Mr. Layne Davis, Esq. 
Davis & Walker 
250 South 5th St., Ste. 850 
Boise, ID 83702 
• , . C . o·· 
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DAVIS & WALKER 
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Idaho State Bar No. 4640 
Conflict Counsel for Petitioner 
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Case No. CV PC 2014-4580 
AMEND~D PETITION 
VS, 
STATE OF IDAHO. 
Respondent. 
-------------) 
COMES NOW, the Petitioner, by and through bis counsel of record, Layne Davis of 
DA VIS & WAL.KBR, and hereby submits the following Amended Petition for Post-Conviction 
Relief and Request for Evidentiary Hearing. 
JURISDICTION AND VENUE 
l. This Court has jurisdiction pursuant to Idaho Code § 1-705. 
2. Venue is proper under Idaho Code§ 5-404. 
GENERAL ALLEGATIONS 
3. The Petitioner berel>y incorporates by this reference all arguments and affidavits 
previously, contemporaneously, and subsequently made in support ofth.e original Petition 
and this Amended Petition for post-conviction relief. To the extent any of this 
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information or analysis is inconsistent herewith, the instant Petition controls. 
4. The Petitioner is in the custody of the Idaho State Correctional Center. 
5. The Petitioner was sentenced in the Fourth Judicial District in the County of Ada, State of 
Idaho, by the Honorable Michael E. Wetherell. 
6. The case number of the underlying criminal case is CR-FE-2009-4448. 
7. On or about June 24, 2009, the Petitioner pied guilty to transfer of body fluids Q.C. § 39-
603). He was sentenced and then successfully appealed his sentence. 
8. On remand, the Petitioner was resentenced to a thirty-year term, with ten of those yem 
indeterminate. 
9. The case was appealed to the Idaho Supreme Court, which assigned the case to the Idaho 
Court of Appeals. The Idaho Court of Appeals affirmed the district court's decision. 
State v. Thomas, 154 Idaho 305 (2013). The remittitur was entered on March 29, 2013. 
See, State v, Thomas Register of Actions, CR-FE-2009-4448. 
10. The post-conviction petition was filed with the Court within twelve months of the 
remittitur. Therefore, it was timely filed. I.C. § 19-4902(a). The date of the instant 
Amended Petition relates back to the date on which the original petition was filed. 
I.R.C.P. 15(c). Thus, the Amended Petition is timely filed. 
11. In this Amended Petition, all allegations of ineffective assistance of counsel include 
allegations that the ineffective assistance was prejudicial (specifically, that there is a 
reasonable probability that the result would have been different). 
12. The Petitioner is HIV positive. In the underlying criminal case, tbe state accused the 
Petitioner of 111:veral cnunt11 of t111nRfe:rrine bony fl,1ids to Diana Anderson, in violation of 
Idaho Code § 39-608. Ultimately, he pled guilty to two counts. 
13. The Petitioner and Ms. Anderson formed a romantic relationship . at some time in 
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he could not transmit HIV to another person through nonnal sexual activity, even 
if the activity were unprotected. 
CLAIMS FOR RELIEF: INEFFECTIVE ASSISTANCE OF COUNSEL 
19. Idaho Code§ 19-4901(a)(l) allows post-conviction relief based on an allegation that ••t11e 
conviction or the sentence was in violation of the constitution of the United States or the 
constitution or laws of this state.,, 
20. An accused criminal possesses a right to assistance of counsel. Gideon v. Wainwright, 
372 U.S. 335 (1963). That right includes the right to effective assistance. McMann v. 
Richardson, 397 U.S. 759 (1970). 
21. A defendant who received ineffective assistance of counsel, therefore, has suffered a. 
constitutional violation that is cognizable under the Unifonn Post-Conviction Procedure 
Act. See, Strickland v. Washington, 466 U.S. 668 (1984). 
22. The Petitioner received ineffective assistance of counsel from his attorney at the district 
court in the criminal case ("trial counsel,,). 
First Claim of Ineffective Assistance: Failure to Investigate the Defense of Consent 
23. ''[C]ounsel has a duty to make reasonable investigations or to make a reasonable decision 
that makes particular investigations unnecessary." Wiggins v. Smith, 539 U.S. 510, 521 
' 
(2003). 
24. The statute under which the Petitioner was charged provides the following a:Cfumative 
defense: "It is an affirmative defense th.at the sexual activity took place between 
consenting adults after full disclosure by the accused of the risk of such activity.,, I. C. § 
39-60~(3)(a). 
25. The Petitioner had informed trial counsel that Ms. Anderson knew of the Petitionel''S HIV 
status at the time of their sexual activity. 
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26. Specifically. the Petitioner directed trial counsel to IT, where infonnation regarding that 
knowledge could be found. 
27. As explained above, Mr. Sinclair was the person in charge of IT security and 
management. He was never contacted by any defense attorney or defense investigator 
regarding the Petitioner's criminal case. In fact, Mr. Sinclair did not know of the 
Petitioner's criminal case until much later. 
28. Had Mr. Sinclair been contacted, he would have informed the investigator or attorney 
that Ms. Anderson knew of the Petitioner's HIV status well before October of 2008. 
29. This information would have tended enonnous credibility to the Petitioner's claims to his 
attorney that he had informed Ms. Anderson of his mv status. 
30. Had an appropriate investigation been perfonned, the Petitioner would not have pied 
guilty and would have insisted on proceedina: to trial. 
31. As a result, the Petitioner was prejudiced by the inadequate investigation. 
32. Finally, the Petitioner alleges in the alternative that, if trial counsel was not ineffective for 
failing to discover this extremely critical information from Mr. Sinclair, then the 
information clearly constitutes "evidence of material factst not previously presented and 
heard, that requires vacation of the conviction or sentence in the interest of justice." I.C. 
§ I9-4901(a)(4). 
a. If trial counsel was not ineffective for failing to discover the evidence, then the 
evidence is newly discovered. 
b. Either way, the Petitionel' is entitled to an evidentiary hearing and ultimately postft 
conviction relief. 
Second CJ@iro of Ineffective Assistance: Failure to Investigate the Defense of Medical Advice 
33. The statute under which the Petitioner was charged provides the following affirmative 
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defense: "It is an affirmative defense that the transfer of body fluid, body tissue, or 
organs occurred after advice from a licensed physician that the accused was 
noninfectious.'" 
34. The term "noninfectious" is not defined in the statute. To the extent that it does not cover 
the Petitioner's circumstances, it is unconstitutionally vague as applied to the Petitioner. 
a. "To succeed on an as-applied vagueness challenge, a complainant must show that 
the statute failed to provide fair notice that the complainant's conduct was 
prohibited or failed to provide sufficient guidelines such that police had wibridled 
discretion in determining whether to charge the complainant." State v. Alley, 155 
Idaho 972t 983 (Ct. App. 2014), and trial counsel was ineffective for failing to 
raise the issue. 
b. State v. Porter, 130 Idaho 772, 794 (1997) ("the failure to file a motion is 
considered deficient performance by counsel if there were a reasonable 
probability that the motion would have been llleritorious. ") 
c. Trial counsel would have been ineffective for failing to raise this issue, if 
"noninfectious" does not cover the Petitioner's cirewnstances. 
35. The defense team never contacted Dr. Roscoe. 
a. Had trial counsel called Dr. Roscoe, Dr. Roscoe would have informed trial 
counsel that tho Petitioner was extremely unlikely to transmit HIV through sexual 
activities. 
b. Moreovert Dr. Roscoe would have informed trial counsel that he explained to the 
Petitioner that HIV transmission would be nearly impossible, if not outright 
impossible, through sexual activity. 
c. In other words, the defense would have learned that the Petitioner was informed 
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that he was noninfectious near the time of the relevant sexual activity. 
36. Trial counsel had a duty to contact Dr. Roscoe. 
a. Trial counsel knew that Dr. Roscoe was the treating physician for the Petitioner. 
P.0081010 
b. The statute is clear that a defendant possesses a defense if he had been informed 
previously that he was noninfectious. 
c. Thus, trial counsel should have at least contacted the best possible source in 
exploring that option: Dr. Roscoe. 
37. Had an appropriate investigation been perfonne~ the Petitioner would not have pled 
guilty and would have insisted on proceeding to trial. 
38. Further, with an adequate investigation, trial counsel would have determined that the 
Petitioner had no manifestations of HIV, other than HIV itself. 
a, Idaho Code§ 39-608 proscribes "Any person who exposes another in any maruier 
with the intent to infect or, knowing that he or she is or has been afflicted with 
acquired immunodeficiency syndrome (AIDS), AIDS related complexes (ARC), 
or other manifestations of human immunodeficiency virus (HIV) infection" from 
transferring or attempting to transfer body fluid. 
b. Thus, if there is no intent to infect (which there was not)> then in order to commit 
the relevant crime, one must know that he has been afflicted with: AIDS, ARC, or 
some "other manifestations of ... HIV." 
c. In other words, there must be somethb1g beyond HIV itself before the crime ca11 
be committed. The HIV must manifest itself in some manner similar to the 
manner in which AIDS and ARC mm1ifest themselves. 
d. But as Dr. Roscoe's affidavit makes clear, there was no such manifestation of 
HIV. In fact, it was undetectable. 
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e. If Dr. Roscoe had been contacted. this defense would have been apparent to trial 
counsel and the Petitioner would not have pled guilty and would have instead 
insisted on proceeding to trial. 
CLAIM FOR RELIEF: CUMULATIVE ERROR 
39. Even if the errors above did not individually constitute prejudicial error, their cumulative 
effect does. See, Dunlap v. State, 141 Idaho 50 (2005). 
WHEREFORE, the Petitioner ptays for the following relief: 
1. That this Court hold an evidentiary hearing to ~valuate the Petitioncr,s claims; and 
2. That, following an evidentiary hearing, this Court vacate the Petitioner's judgment of 
conviction. 
RESPECTFULLY SUBMITTED, 
DATED this ~y of December. 2015. 
DAVIS & WALKER 
By~ 
Layne Davis 
Conflict Counsel for Petitioner 
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CERTIFIC.A TE OF SERVICE 
I HEREBY CERTIFY that 011 the ~day of December, 2015, I caused to be served 
a true and coll'ect copy of the foregoing document by the method indicated below, and addressed 
to the following: 
Ada County Prosecutor 
200 W. Front St., Rm. 3191 
Boise, ID 83 702 








DA VIS & WALKER 
By~U\,/ 
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JAN M. BENNETTS 
Ada County Prosecuting Attorney 
Shelley W. Akamatsu 
Deputy Prosecuting Attorney 
200 West Front Street, Suite 3191 
Boise, Idaho 83702 
Telephone: (208) 287-7700 
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DEC 2 3 2015 
CHRISTOPHER 0. RICH, Clerk 
!y STACEY LAFFERTY 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 












Case No CV PC 2616-%~61~ 
MOTION FOR SUMMARY 
DISRSITION OF AMENDED 
PETITION 
COMES NOW, the State of Idaho, by and through Shelley W. Akamatsu, Deputy 
Prosecuting Attorney and does hereby move for summary disposition of Thomas' amended 
petition. 
Thomas' claims are bare and conclusory, fail to state a claim upon which relief can be 
granted and do not entitle him to the relief requested. 
WHEREFORE, the State requests the court dismiss petitioner's amended petition and 
summarily dispose of his remaining claims. 
MOTION FOR SUMMARY DISPOSITION AMENDED (THOMAS) 1 
000304
e • 
DATED this a-~yof J)euwbw-201s. 
S ley W. Akamatsu 
D puty Prosecuting Attorney 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this o7:;{-d day ofJ~ ~'2..f 2015, I caused a true 
and correct copy of the foregoing MOTION FOR SUMMARY DISPOSITION OF AMENDED 
PETITION be placed in the United States mail, postage prepaid, addressed to Layne Davis. 
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CHRISTOPM!JII O. RICH, Clerk 
By STACEY LAFFERTY 
DEPUTY 
Shelley W. Akamatsu 
Deputy Prosecuting Attorney 
200 West Front Street, Suite 3191 
Boise, Idaho 83 702 
Telephone: (208) 287-7700 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
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STATE'S BRIEF IN SUPPORT 
OF MOTION FOR SUMMARY 
DISPOSITION OF AMENDED 
PETITION 
Respondent. ) 
COMES NOW, the State of Idaho, by and through Shelley W. Akamatsu, 
Deputy 
Prosecuting Attorney and does provide this brief in support of its motion for summary 
disposition of Thomas' amended petition; 
I. 
Factual and Procedural History 
Trial Court 
Thomas pled guilty on June 24, 2009, to two counts of transfer of bodily fluid 
which may contain the human immunodeficiency Virus LC. 39-608. On September 16, 
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2009, the court sentenced the petitioner to consecutive maximum terms of fifteen years, 
with the first ten years 
of each term fixed, to run consecutive to each other and the remainder of another 
sentence Thomas was serving on a 1997 conviction. Thomas filed an I.C.R. 33(c) 
motion to withdraw his guilty plea and requested a hearing on the matter. The court 
denied defendant's request for hearing, without prejudice, but granted him leave to file 
a supporting brief, detailing the factual and legal basis for his motion. In the event 
Thomas could make a prima facie showing of manifest injustice, the court stated it 
would then grant a hearing on the motion. Six months later, Thomas filed a "renewed 
motion" with supporting memorandum to withdraw his guilty plea on the grounds he 
was not advised that he could receive a consecutive sentence. By memorandum 
decision and order, the court summarily denied Thomas's motion because it found that 
Thomas was specifically advised that consecutive sentences could be imposed. Thomas 
appeal [ ed]. 
Appellate Court 
During his first appeal, the Idaho Court of appeals held Thomas had not been 
advised the new sentences could be made to the remainder of his 1997 conviction. The 
case was remanded with instruction to hold a hearing on Thomas' motion to withdraw 
his plea. On remand, the court re-sentenced Thomas and ordered his new convictions 
were to run consecutive to each other, but concurrent to the remainder of the 1997 
conviction. The court denied Thomas' motion to withdraw his guilty plea because any 
prejudice had been eliminated by the sentence modification. Thomas appealed the 
court's denial of his motion to withdraw his guilty plea. The Idaho Court of Appeals 
STATE'S BRIEF SUMMARY DISPSITION AMENDED (THOMAS) 2 
000307
affirmed the court's denial in State v. Thomas, 154 Idaho 305, 306-07, 297 P.3d 268, 
269-70 (Ct. App. 2013). 
Post-Conviction 
Thomas filed this petition for post-conviction relief on March 10, 2014, and 
requested the court appoint counsel. In the petition, Thomas made three claims. First, 
Thomas claimed trial 
counsel was ineffective for failing to investigate his claim of actual innocence based 
on the affirmative defense of disclosure, set forth in I.C. 39-608(3)(a). Specifically, 
Thomas claimed counsel failed to interview all his co-workers who had "information 
relevant to defend him against the charges, and even more specifically, a person named 
Kevin Sinclair. Second, Thomas claimed counsel failed to correctly advise him 
concerning the mental state required for a violation of I.C. 39-608, by failing to advise 
him the State would have to prove an "intent to injure" in order to win under the 
statute. Third, Thomas claimed counsel was ineffective by failing to consult with Dr. 
Roscoe who would have testified, at the time of the offenses, Thomas was "non-
infectious for the transmission of HIV" because he was being successfully treated with 
anti-retroviral medications that had reduced his viral load to "undetectable" levels. 
Thomas claimed counsel had falsely represented that he had spoken with Dr. Roscoe 
and falsely reported that Dr. Roscoe did not share the petitioner's view on this subject 
and hence, counsel mis-advised him to plead guilty to avoid a life sentence. 
On March 11, 2014, the court filed a notice of intent to dismiss Thomas' second 
and third claims and appointed counsel only to assist him with his first claim. On April 
4, 2014, the court issued an order dismissing Thomas' second and third claims. The 
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matter was set for evidentiary hearing on July 17, 2015. Thomas requested the 
evidentiary hearing be vacated and the court granted the request. 
On August 19, 2015, Respondent filed a second motion for summary 
disposition supported by exhibits and a second affidavit of trial counsel. Included in 
the exhibits was a twenty-two page report written by counsel's investigator, detailing 
the interviews conducted in April of 2009, with twenty-one (21) of Thomas' co-
workers, including Keven Sinclair. 
On September 11, 2015, Thomas filed a motion for leave to file an amended 
petition. The proposed amended petition included three claims: (1) failure to interview 
Kevin Sinclair; (2) failure to challenge the statute as constitutionally vague; and (3) 
failure to contact Dr. Roscoe. The Court granted Thomas' motion and the State now 
moves for summary disposition of the amended petition. 
II. 
Applicable Legal Standards 
Post-conviction proceedings are civil in nature, and therefore are governed by the 
Idaho Rules of Civil Procedure. McKinney v. State, 133 Idaho 695, 699-700, 992 P.2d 
144, 148-49 (1999). Idaho Code § 19-4906 authorizes summary disposition of an 
application for post- conviction relief, either pursuant to motion of a party or upon the courts 
own initiative. Summary dismissal is permissible when the applicant's evidence has raised 
no genuine issue of material fact which, if resolved in the applicant's favor, would entitle the 
applicant to the requested relief. If such a factual issue is presented, an evidentiary hearing 
must be conducted. Goodwin v. State, 138 Idaho 269, 271-272 (Ct. App. 2002). If, after 
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reviewing the petitioner's factual claims, the court determines that the parties agree upon 
a fact or don't controvert the fact, there is no need for an evidentiary hearing. The only 
purpose of the evidentiary hearing is to provide the court with evidence to solve factual 
disputes. Loveland v. State, 141 Idaho 933 (Idaho 2005). See also Harrington v. Richter, 
562 U.S. 86, (2011). 
If there is no need for an evidentiary hearing, the court then applies the two-prong 
Strickland test to determine if a defendant has received ineffective assistance of 
counsel. Stricklandv. Washington, 466 U.S. 668 (1984). Booth v. State, 151 Idaho 612, 
617 (Idaho 2011) Under Strickland, "[t]o prevail on an ineffective assistance of counsel 
claim, the defendant must show that the attorney's performance was deficient and that the 
defendant was prejudiced by the deficiency." Id:. "'I'o prove deficient performance, the 
appellant 'must show the attorney's representation fell below an objective standard of 
reasonableness."' State v. Dunlap, 155 Idaho 345, 383, 313 P.3d 1, 39 
(2013) (quoting Dunlap v. State, 141 Idaho 50, 59, 106 P.3d 376,385 (2004)). "To 
demonstrate prejudice, the appellant 'must show a reasonable probability that, but for the 
attorney's deficient performance. the outcome of the trial would have been different."' Id. 
"A reasonable probability is a probability sufficient to undermine confidence in the 
outcome." Cullen v. Pinholsterl. 131 S.Ct. 1388, 1403, (2011) (quoting Strickland, 466 
U.S. at 694). 
To undermine confidence in the outcome "requires a 'substantial,' not just 
'conceivable,' likelihood of a different result." Id. ( quoting Harrington v. Richter, 562 
U.S. • 131 S.Ct. 770, 791, 178 L. Ed. 2d 624 (2011)). Additionally, "[w]hen a 
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defendant alleges some deficiency in counsel's advice regarding a guilty plea, the 
defendant must demonstrate that 'there is a reasonable probability that, but for counsel's 
errors, he would not have pleaded guilty and would have insisted on going to trial."' 
Booth, 151 Idaho at 621 ( quoting Ridgley v. State, 148 Idaho 671, 67 6 (2010) Under the 
Strickland standard, counsel is "strongly presumed to have rendered adequate assistance 
and made all significant decisions in the exercise of reasonable professional judgment." 
466 U.S. at 690. 
Application of the law, to decide whether the facts constituted attorney 
incompetence, and would have likely resulted in the defendant insisting on going to trial, 
is done by the court. Id. Even if a fact alleged by petitioner is not agreed upon by the 
parties, the court is authorized to summarily dismiss the petition, when, proving the fact 
doesn't entitle the petitioner to relief anyway; either because it does not rise to the level of 
attorney incompetence or would not have resulted in the defendant insisting on going to 
trial. I.C. 19-4906(c). In post-conviction cases, the court is free to decide the most 
probable inferences to be drawn from uncontroverted facts, and is not constrained to draw 
inferences in favor of the party opposing the motion for summary disposition. Rather, the 
district court is free to arrive at the most probable inferences to be drawn from 
uncontroverted evidence. Hayes v. State:J. 146 Idaho 353, 355 (Ct.App.2008). 
The phrase in the interest of justice in I.C. Section 19-4901(a)(4) does not provide 
a separate ground for relief, where the claim is predicated upon newly discovered 
evidence. Rodgers v. State, 129 Idaho 720,723,932 P.2d 348,351 (1997). Instead, the 
request for a new trial in a post-conviction proceeding based on newly discovered 
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evidence is the same as a motion for new trial subsequent to a jury verdict. Id. Before a 
new trial can be granted, and irrespective of the form of the request, new evidence must 
satisfy the four-part test set forth in State v. Drapeau, 97 Idaho 685,551 P.2d 972 (1976): 
A motion based on newly discovered evidence must disclose (1) that the evidence is 
newly discovered and was unknown to the defendant at the time of trial; (2) that the 
evidence is material, not merely cumulative or impeaching; (3) that it will probably 
produce an acquittal; and (4) that failure to learn of the evidence was due in no part to 
lack of diligence on the part of the defendant. Whiteley v. State, 131 Idaho 323, 326-27 
(1998). 
A. Interviewing Kaden (Kevin) Sinclair 
In his original petition, Thomas claimed he was entitled to relief because his 
attorney failed to interview any of his co-workers who had "information relevant to 
defend him against the charges". The State then filed trial counsel's second affidavit 
and four ( 4) exhibits detailing the twenty-one (21) co-workers who were interviewed. 
This list of co-workers interviewed in 2009, included Kevin Sinclair. Trial counsel's 
affidavit also notified Thomas, the person who 
conducted the interview with Kevin Sinclair has smce died. Now, Thomas has 
submitted an affidavit from Kevin Sinclair wherein Sinclair claimed he had a 
conversation with the victim, seven (7) years ago, before she had sex with Thomas, 
and said she knew Thomas was HIV positive. The court should dismiss Thomas' claim 
because the statements within the affidavit are contrary to the record and do not raise 
a genuine issue of fact. 
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The affirmative defense in LC. 39-608(3)(a) reads: It is an affirmative defense 
the 
sexual activity took place between consenting adults after full disclosure by the 
accused of the risk of such activity." Even if the court were to conclude the defense 
did not interview Sinclair, and that constituted deficient performance, Thomas cannot 
prove resulting prejudice because of all of the evidence in the record of Thomas 
admitting he did not inform the victim he was HIV-positive. 
Before His Plea 
On June 14, 2009, Thomas wrote to trial counsel requesting he obtain a plea 
agreement. In the letter Thomas admitted it was his responsibility to "make sure that 
she [victim] knew my status in order for her to make an informed decision to engage 
in intimate contact which could have potentially transferred the HIV virus. I did not 
do that and I am truly sorry." State's Exhibit 4 
During His Plea 
On June 24, 2009, Thomas pied guilty to two counts of transferring or attempting 
to transfer the HIV virus. During his plea, he admitted he did not tell the victim he was 
HIV positive before they had sexual contact. State's Exhibit 5 (Tr. 23:2-15). 
THE COURT: Can you then tell me in your own words, with regard to Count 
II, what you did to be guilty of knowing or of transferring the HIV virus or 
attempting to transfer the HIV virus in November of 2008? 
THOMAS: I will do the best I can. It was the first part of November. I think 
it was either the first or second week of November. I think in the Indictment, 
it reads K.A., but I knew her as [victim]. We had been dating for or seeing 
each other for a short amount of time. She came over to my residence, and 
we engaged in sexual contact. And I didn't clearly state to her or make it 
really crystal clear that I was HIV positive prior to us having sexual contact. 
THE COURT: And then with regard to Count VII, can you tell me 
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what you did to be guilty of Count VII with regard to the date of 
December 23rd of 2008? 
THOMAS: Right. Similar situation. This time was at her 
residence also in Boise. And, again, I didn't protect her, and I 
didn't do the things that I need to do to make sure that, A, she 
understood my status. 
THE COURT: and you understood you had HIV? 
THOMAS: yes. 
THE COURT: Okay. And you did not advise her that you had HIV? 
THOMAS: I didn't make it perfectly clear to her correct. 
(Tr. 21:7-22:14) 
THE COURT: Then, Mr. Thomas, I will ask you again: With 
regard to Count II, did you fail to inform her that you had the 
HIV virus? 
THOMAS: When-on Count II, which was in December, it was 
not discussed at all. So I did not tell her I was HIV positive. 
THE COURT: Well, that was-Count VII was December. 
THOMAS: oh. Excuse me. 
THE COURT: With regard to Count II, then, November, did you 
at any time tell her that you had the HIV virus? 
THOMAS: I did not. 
(l'r.23:2-15) 
Before His Sentencing 
On July 17, 2009, Thomas was asked by the psychosexual evaluator whether his 
sexual interactions were facilitated by force, he said, "My belief is if she did not know 
(the examinee had HIV); she didn't have an ability to consent and to me, that's force" 
When the evaluator asked Thomas if he believed he had humiliated his victim, Thomas 
admitted, "I think I scared her after she found out my status (HIV positive). Thomas 
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also admitted to the evaluator he believed the negative effects the victim could 
experience from their sexual interactions could be "Trust, intimacy, (and) fear." (Pgs. 5 
& 6 psychosexual evaluation in psi) Thomas told the presentence evaluator he took 
"full responsibility for choice and actions of not telling Diana my HIV status prior to 
having sexual contact." Thomas further explained: 
I understand and I believe I caused [victim] to feel 
hurt, betrayed, scared and extremely anxious about 
whether she could have been infected. It was and is 
my responsibility to disclose up front and 
completely, without 'code words' or intentions, my 
HIV status becaus [sic] my failure to do so put 
[victim's], as well as anyone I came in contact with, 
wellbeing at risk to exposure to the HIV virus. I did 
not give [victim] the information she needed to make 
an informed decision to give consent to engage in a 
sexual relationship with me. I took away her 
freedom to choose; I believe that if I was to transmit 
to [victim], or anyone, the HIV virus and they were 
to die from it because she did not 
know, would be the cruelest harm I could do. 
Disclosure of my status is my responsibility and I 
failed to protect [victim]. I am truly sorry. I was 
wrong, my behavior was selfish and inexcusable. If 
anyone should have known better it was me. If there 
is a stigma surrounding HIV and AIDS, I do believe 
it is my responsibility to fight the problem by 
speaking out. Unfortunately, my decision only added 
to the problem. My choice showed that I was 
thinking of myself, not [victim] my son Nygil, not 
my family, friends or support network not my 
financial obligations." 
During His Sentencing 
Thomas was sentenced on September 16, 2009. The State called Joseph Bisig 
to testify about how the victim found out Thomas was HIV positive. Bisig testified he 
attended a private yoga class with his sister, the victim and was introduced to Thomas. 
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Bisig testified, he recognized Thomas but was not sure how he was familiar A couple 
of days after Christmas, 2008, Bisig remembered Thomas was "Kerry Thomas", the 
BSU basketball player who had been in jail for knowingly spreading the HIV virus. 
Bisig testified he asked his sister the nature of the victim's relationship with Thomas 
and she replied "just friends at the moment". Bisig testified he and his sister 
immediately contacted the victim and told her Thomas was HIV positive. Bisig 
testified he and his sister spoke in person to the victim the next day and she appeared 
very emotional -almost in shock. (Tr. 17:2-6) Bisig further testified he observed the 
victim to be in disbelief: 
"She was very emotional. She was having a hard time even, 
you know, processing through her though, and tying one 
thought to the next though, and getting information out 
verbally. And-and she was shaking. And her body language, 
you could tell she was very upset." State's Exhibit 6 (Tr. 
18:12-17) 
Bisig testified, he, his sister and the victim observed a call between the victim 
and Thomas on "speaker phone". Bisig testified, Thomas was concerned the call was 
being tape recorded. The victim told Thomas, "We're all here. We just want to hear 
what you have to say." (Tr. 9: 9-10) Bisig testified, Thomas talked about his life 
history, his previous drug use, contracting the HIV virus and his time in prison. At 
one point, the victim stopped Thomas and said, "Kerry, why did you do that to me? 
And Thomas' response was "I just fucked up". (Tr. 19: 11-20) Bisig testified, Thomas 
made this statement multiple times. Bisig testified he saw the victim was emotional 
and crying and Thomas was offering her help." (Tr. 20: 14-15) Bisig 
testified the conversation with Thomas lasted for 30 minutes. At the end, Bisig asked 
Thomas if he was turning himself in or if they should do it." (Tr. 20-21:25-2) Thomas 
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requested he be allowed to turn himself in when he got back from Oregon. (Tr. 20-21:24-
2) After the testimony and arguments, Thomas made a lengthy statement to the court: 
I do take responsibility for my my, uh -- the harm that I have 
done to [victim], to her family, to her daughters. Uh, I know 
how important [victim's] daughters are to her, in the 
conversations we had. Uh, I know that she was looking 
forward to, uh -- how Important her grandchildren, uh, were to 
her. I definitely know that my actions are, uh -- you know, at 
the very very minimum, you know, hurtful, disrespectful, um, 
selfish. Um, I'm well aware that how --that my actions -- and 
every -- every -- we talked about this is not the first time, but 
every time that I've done this, how it affects people's, uh or my 
victim's ability to trust others, to trust their own decisions, And 
so don't - I don't know how to say it any clearer to [victim] 
that -- how how truly sorry I am for that. You know, she was 
someone that, uh uh, that I think that we both, In the short 
amount of time -- our personal relationship was two months, 
and I believe that we grew very close. Um, there were 
definitely times in our relationship that I -- that I had the 
opportunity and the obligation for lack of a better term -- to 
reset the boundary level of the relationship to, um to make to 
clarify, you know, what was going on. 
Diana testified that she -- that -- or In her statement she said 
that, uh, we talked about condom use. That was an opportunity 
I didn't take advantage of. Uh, when we talked about -- not 
only just my my, uh- she said she didn't wasn't aware that --
of my, uh -- that I was separated from my wife, When we 
talked about that. We also talked about her still being -- living 
with her boyfriend. That was an opportunity that I could have 
reset the boundaries. Um, when I had -- uh, my desire to have 
a companionship, versus my desire to be in a, uh be in a sexual 
relationship, that was another opportunity that I had, and I 
didn't take advantage of any of those, That -- that's my 
responsibility. I know there has been a lot of discussion about 
what this statute, that statute. Being HIV-positive for the past 
20 years, I know it's my responsibility, I have no problems 
with that statute. I do believe that if I'm HIV-positive, it is my 
responsibility to tell the people that I'm involved with -- no 
question ... This gentleman over here said I'm not supposed to 
tum around and look in the gallery, but if she's still here I want 
to tell her that I deeply apologize. I apologize to her family. 
The past nine months for her have probably been, been as 
close to as hellish as you can possibly get. I understand that. I 
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understand what it was like for me in '88. And I didn't just find 
out that I had come in contact with someone HIV-positive. I 
found out that I was HIV-positive. And so I have strong 
empathy for that. State's Exhibit 6 {Tr.102:25-113:9) 
The affirmative defense Thomas claimed would have been affected and prove 
he was prejudiced, required the accused to have told the victim he/she was HIV 
positive. The court should dismiss Thomas' claim because Sinclair's statements 
within the affidavit are contrary to all of the evidence in the record that Thomas did 
not tell the victim he was HIV positive. The proposed amendment does not raise a 
genuine issue of fact and should be denied because Thomas would not be able to 
prevail on the claim in his petition. 
Thomas has also claimed he is entitled to relief because this would be evidence 
that was not previously presented under LC. 19-4901. Under this theory, the first issue 
is whether Sinclair's affidavit was newly discovered and unknown to the defense at the 
time Thomas entered his guilty plea. 
According to the evidence, Kevin Sinclair was interviewed by the defense 
investigator on April 9, 2009, at 2:42 p.m. Sinclair told the investigator the following: 
1. Sinclair worked with Thomas at Sel Equity. 
2. Sinclair was very good friends with Thomas and Thomas was well 
liked by everyone at Sel Equity and a good worker. 
3. Thomas saw a photo of a female friend of Sinclair's hanging on his 
calendar. Thomas asked Sinclair "all about" the girl and then told Sinclair, 
·'tell her I'm HIV positive and see if she is still interested." Sinclair told the 
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defense investigator, he was "taken back" by what Thomas said, but could 
not tell if he was joking. 
4. A few months later Thomas saw another girl he liked and asked 
Sinclair to "set him up with her." Sinclair said, at that time, Thomas told 
him to tell her he was HIV positive. Sinclair told the investigator, he knew 
"this information was serious so he told no one else what Kerry had told 
him." 
5. Sinclair said he "never heard anyone else talk about Kerry about 
being HIV positive and he was sure no one else knew." State's Exhibit 4, 
pg. 15 
The statements from Sinclair's 2015 affidavit were obviously unknown to the 
defense because in 2009, Sinclair had told the defense investigator, the exact opposite of 
what he has now stated, six (6) years later in his affidavit. 
The second issue for the court to decide is whether the statements from Sinclair's 
at1idavit are material, not merely cumulative or impeaching. The elements of 
Transferring or Attempting to Transfer the HIV Virus are: Any person who knowing that 
he or she is or has been afflicted with manifestations of human immunodeficiency virus 
(HIV) infection transfers or attempts to transfer any of his or her body fluid, body tissue 
or organs to another person is guilty of a felony. It is an affirmative defense that the 
sexual activity took place between consenting adults after full disclosure by the accused 
of the risk of such activity. Sinclair's affidavit is only related to whether the affinnative 
defense would have applied. To be material, therefore, Sinclair's affidavit must contain 
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statements he saw Thomas fully disclose to the victim the risk of having his body fluid 
transferred during sexual contact. Sinclair's aflidavit is not material because it does not 
contain any statements about what Thomas told the victim regarding his lHV status. 
Sinclair's affidavit could have been used to impeach the victim's testimony that 
Thomas did not fully disclose his HIV positive status to her. However, tactically, it would 
not have been unreasonable for trial counsel to avoid relying on a witness who directly 
contradicted himself about whether he or anyone else had been contacted by the defense 
or whether the defense had ever contacted him. Sinclair made both of these claims in his 
2015 affidavit. Impeaching evidence is not material and therefore fails the second 
requirement of Drapeau. 
The third issue for the court to decide is whether the statements from Sinclair's 
aflidavit would probably have produced an acquittal. The evidence from the record is 
overwhelming that Thomas did not fully disclose his HIV status to the victim. See State 's 
Response to Motion to Amend for citations to the record. Sinclair's affidavit would not have 
produced an acquittal because it contained no evidence about Thomas fully disclosing to the 
victim and would therefore fail the third requirement of Drapeau. 
The fourth issue for the court to decide is whether the failure to learn the statements from 
Sinclair's 2015 affidavit was due in part to lack of diligence on the part of trial counsel. Trial 
counsel specifically interviewed Sinclair regarding statements he heard or observed being made 
at SelEquity. State's Exhibit 4, page 15. Trial counsel was clearly diligent in conducting 
pretrial investigation and therefore failure to learn the statements was not due to lack of diligence 
on the part of trial counsel. 
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Thomas' claim the 2015 Sinclair affidavit is not newly discovered evidence under the law 
because it fails to meet three of the four Drapeau requirements and should be dismissed. 
B. Challenging the Constitutionality of I.C. 39-608 
Thomas second claim is that counsel was ineffective for failing to file a motion to challenge 
I.C. 39-608 as void for vagueness. This claim should be dismissed as Thomas is not entitled to 
relief. 
In order to prevail on a claim of ineffective assistance of counsel, a petitioner must show 
his counsel's performance was objectively deficient and that, but for the attorney's deficient 
performance, the outcome of the proceeding would have been different. Strickland v. Washington, 
466 U.S. 668, 694, 104 S.Ct. 2052, 2066 (1984) Determining whether an attorney's pretrial 
preparation falls below a level of reasonable performance constitutes a question of law, but is 
essentially premised upon the circumstances surrounding the attorney's investigation. Thomas v. 
State, 145 Idaho 765, 769, 185 P.3d 921, 925 (Ct. App. 2008). The court may not second-guess 
trial counsel in the particularities of trial preparation. Id. Counsel is strongly presumed to have 
rendered adequate assistance and made all significant decisions in the exercise of reasonable 
professional judgment. Strickland, 466 U.S. at 690; State v. Mathews, 133 Idaho 300, 306-07, 986 
P .2d 323, 329-30 (1999). The court must assess counsel's conduct by way of an objective review of 
reasonableness under prevailing professional norms so as to eliminate the distorting effects of 
hindsight. Wiggins v. Smith, 539 U.S. 510,523, 123 S. Ct. 2527, 156 L. Ed. 2d 471 (2003); Murphy, 
143 Idaho at 147, 139 P.3d at 749. The court must also make every effort to avoid a post hoc 
rationalization of the attorney's conduct. Wiggins, 539 U.S. at 526-27; Murphy, 143 Idaho at 147, 
139 P.3d at 749. 
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In a post-conviction proceeding challenging an attorney's failure to pursue a motion in the 
underlying criminal action, the district court may consider the probability of success of the 
motion in question in determining whether the attorney's inactivity constituted ineffective 
assistance. Lint v. State, 145 Idaho 4 72, 4 77, 180 P .3d 511, 516 (Ct. App. 2008). Where the 
alleged deficiency is counsel's failure to file a motion, a conclusion that the motion, if pursued, 
would not have been granted by the trial court, is generally determinative of both prongs of the 
Strickland test. Id. at 477-78, 180 P.3d at 516-17. 
A statute is unconstitutionally vague or ambiguous only if people of common intelligence 
have to guess at its meaning or may differ as to its application. Haw v. Idaho State Bd. of 
Medicine, 140 Idaho 152, 157, 90 P. 3d 902, 907 (2004). The court, therefore, must determine 
whether a motion challenging the constitutionality of I.C. 39-608, if pursued, would have been 
granted. 
The statute at issue here states that: 
"Any person who exposes another in any manner with the intent 
to infect or, knowing that he or she is or has been afflicted with 
acquired immunodeficiency syndrome {AIDS), AIDS related 
complexes (ARC), or other manifestations of human 
immunodeficiency virus (HIV) infection, transfers or attempts to 
transfer any of his or her body fluid, body tissue or organs to another 
person is guilty of a felony. 
Definitions. As used in this section:(a) "Body fluid" means semen 
(irrespective of the presence of spermatozoa), blood, saliva, vaginal 
secretion, breast milk, _and urine.(b) "Transfer" means engaging in 
sexual activity by genital-genital contact, oral-genital contact, anal-
genital contact; or permitting the use of a hypodermic syringe, 
needle, or similar device without sterilization; or giving, whether or 
not for value, blood, semen, body tissue, or organs to a person, 
blood bank, hospital, or other medical care facility for purposes of 
transfer to another person. 
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Defenses. It is an affirmative defense that the transfer of body fluid, 
body tissue, or organs occurred after advice from a licensed physician 
that the accused was noninfectious." LC. 39-608 
Thomas has claimed the statute is constitutionally void because the term "noninfectious" 
is not defined in the statute and ambiguous. The court should dismiss this claim because it is 
bare and conclusory. Thomas has completely failed to articulate why people of common 
intelligence would have to guess at the meaning of the word "noninfectious" or how people of 
common intelligence may differ as to the application of the statute. 
Also, had a motion been filed challenging the vagueness of the statute based on the term 
"noninfectious", it would not have been granted by the trial court. The term "noninfectious" is 
unambiguous because people of common intelligence understand if a person is "noninfectious", 
it means, that person cannot infect another person. People of common intelligence understand 
plain words. When the prefix "non" is added to any word, it means not. For example 
"nonbreakable" means, "not breakable", "nonalcoholic" means "not with alcohol", 
"nonaggressive" means "not aggressive", and "noncontagious" means "not contagious". People 
of common intelligence, understand "noninfectious" means "not infectious". If a person is 
"noninfectious" they have no or zero ability to infect another person with their disease. 
"Noninfectious" is a common word because sickness is a regular occurrence in life. Most people 
have either themselves been a sick or infected person or had contact with a sick or infected 
person. People of common intelligence understand a "noninfectious" person has no chance of 
infecting another person with their disease. The court must deny this amendment to the petition 
because Thomas would not be entitled to relief. The trial court would not have granted the 
motion regarding vagueness and this finding satisfies both prongs of the Strickland test. The 
court should dismiss this claim. 
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C. Contacting Dr. Roscoe 
In his original petition, Thomas claimed he was entitled to relief because his attorney failed 
to interview Dr. Roscoe. The Court has already dismissed this claim. The court should deny this 
"amendment" because it has already been dismissed. The court should also dismiss this claim 
because it is contrary to the record. During the sentencing hearing, trial counsel told the court he had 
spoken to Dr. Roscoe regarding "undetectable" viral loads: 
TRIAL COUNSEL: The literature also talks in great detail 
-and Dr. Beaver provided me with a number of studies, as 
well as his doctor who treats him at the clinic, Dr. Roscoe. 
There is a great thriving debate right now in the HIV 
community in regard to people who have virtually 
undetectable levels of viral load. And Dr. Roscoe, his 
doctor, told me that Kerry's viral load is virtually 
undetectable. And to a certain extent that's not relevant. I 
understand that. The statute says you have HIV, you have 
intimate contact, you have to notify. It doesn't require that 
you have an elevated viral load-understood. But it does, in 
fact, go into the mindset of someone who has HIV and is 
told by their doctor that they're essentially not capable of 
infecting other people. State's Exhibit 6 (Tr. 99:24-100:13) 
WHEREFORE, the State requests the court grant summary disposition to the Respondent 
and dismiss the amended Petition. 
~ 
DATED _this ~r;}i day of December, 2015. 
Shelley W. Akamatsu 
Deputy Prosecuting Attorney 
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CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on thi~jay of hc;!,.-LD)bcvu ___ 2015, I caused a true 
and correct copy of the foregoing BRIEF IN SUPPORT OF MOTION FOR SUMMARY 
DISPOSITION OF AMENDED PETITION be placed in the United States mail, postage prepaid, 
addressed to Layne Davis. 
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STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 











Case No. CV PC 2014-4580 
MEMORANDUM IN OPPOSITION 
TO SUMMARY DISMISSAL 
______________ ) 
COMES NOW, the above Petitioner ("Mr. Thomas"), by and through his attorney of 
record Layne Davis, of the firm DAVIS & WALKER, and hereby submits the following 
memorandum in opposition to the State's Motion for Summary Disposition. 
MEMORANDUM 
I. Factual Background 
Following a guilty plea to Idaho Code§ 39-608, Mr. Thomas was sentenced in the Fourth 
Judicial District in the County of Ada, State ofldaho, by the Honorable Michael E. Wetherell, 
case number CR-FE-2009-4448. He then successfully appealed his sentence. On remand, Mr. 
Thomas was resentenced to a thirty-year term, with ten of those years indeterminate. The case 
was appealed to the Idaho Supreme Court, which assigned the case to the Idaho Court of 
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Appeals. The Idaho Court of Appeals affirmed the district court's decision. State v. Thomas, 
154 Idaho 305 (2013). The remittitur was entered on March 29, 2013. See, State v. Thomas 
Register of Actions, CR-FE-2009-4448. The post-conviction petition was filed with the Court 
within twelve months of the remittitur. Therefore, it was timely filed. I.C. § 19-4902(a). The 
date of the Amended Petition relates back to the date on which the original petition was filed. 
I.R.C.P. 15(c). Thus, the Amended Petition is timely filed. 
Mr. Thomas is HIV positive. In the underlying criminal case, the state accused Mr. 
Thomas of several counts of transferring body fluids to Diana Anderson, in violation of Idaho 
Code§ 39-608. Ultimately, he pled guilty to two counts. Mr. Thomas and Ms. Anderson 
formed a romantic relationship at some time in November of 2008, and continued the 
relationship until December of 2008 or January of 2009. The Petitioner and Ms. Anderson had 
worked together at SelEquity, a real estate business, for approximately five years prior to the 
commencement of the romantic relationship. Kevin ("Kaden") Sinclair also worked with Ms. 
Anderson and the Petitioner during this time. Mr. Sinclair was an Information Technology 
("IT") manager and was responsible for IT security. 
As a result of their coworker statuses, Mr. Sinclair and Ms. Anderson became well 
acquainted with one another. On at least one occasion, prior to the commencement of the 
relationship between Mr. Thomas and Ms. Anderson, Mr. Sinclair specifically discussed the 
Petitioner's HIV status with Ms. Anderson. Kevin Sinclair Affidavit. Mr. Sinclair and Ms. 
Anderson discussed whether Mr. Thomas's HIV status would have caused Mr. Thomas's son to 
be born with HIV. Thus, it is clear that Ms. Anderson knew of Mr. Thomas's HIV status prior to 
entering into the relationship with Mr. Thomas. Mr. Sinclair testified that he was not contacted 
about any matters relevant to Mr. Thomas's defense. See generally, Kevin Sinclair Affidavit. 
Prior to the commencement of the relationship, the Petitioner had been receiving 
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treatment and medical advice, regarding his HIV status, from Dr. Roscoe. Dr. Roscoe is a 
certified HIV specialist, and earned his medical degree from the University of Pennsylvania. 
Prior to November of 2008, Dr. Roscoe informed the Petitioner that his viral load was extremely 
low, and that there existed a chance ofless than 1 % that Mr. Thomas could transfer HIV through 
normal sexual activity. Dr. Roscoe testified that trial counsel did not contact him. See generally, 
Dr. Roscoe Affidavit. 
II. Legal Framework 
A. Ineffective Assistance of Counsel 
An accused criminal possesses a right to assistance of counsel. Gideon v. Wainwright, 
372 U.S. 335 (1963). However, "[t]here is no constitutionally protected right to the effective 
assistance of counsel in post-conviction relief proceedings." Hernandez v. State, 133 Idaho 789, 
798 n.2 (1999). Similarly, "ineffective assistance of post-conviction counsel is not a sufficient 
reason under LC.§ 19-4908 for allowing a successive petition." Murphy v. State, 156 Idaho 389, 
391 (2014). The right to assistance of counsel includes the right to effective assistance. McMann 
v. Richardson, 397 U.S. 759 (1970). 
In the ineffective assistance of counsel context, a post-conviction relief applicant first 
must establish deficient performance. Strickland v. Washington, 466 U.S. 668, 687-88 (1984). 
This element is satisfied by establishing that the trial attorney's performance "fell below an 
objective standard of reasonableness." Follinus v. State, 127 Idaho 897, 900 (1995) ("In order to 
prove a claim of ineffective assistance of counsel, an applicant must show that the attorney's 
conduct fell below an objective standard ofreasonableness.") Second, the applicant must 
establish resulting prejudice. Strickland, 466 U.S. at 687-88. This element is satisfied when the 
applicant demonstrates "a reasonable probability that the outcome of the trial would have been 
different." Follinus, 127 Idaho at 900. When the case involves ineffective assistance that 
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induced a guilty plea, prejudice is established when there exists a reasonable probability that the 
criminal defendant would have insisted on going to trial but for counsel's deficient performance. 
Ridgley v. State, 148 Idaho 671,676 (2010); Hill v. Lockhard, 474 U.S. 52, 59 (1985)). 
"[C]ounsel has a duty to make reasonable investigations or to make a reasonable decision 
that makes particular investigations unnecessary." Wiggins v. Smith, 539 U.S. 510,521 (2003) 
B. Summary Dismissal 
"An application for post-conviction relief is a special proceeding, civil in nature." Clark 
v. State, 92 Idaho 827, 830 (1968). Therefore, a petition for post-conviction relief, except with 
regard to the discovery process, is "processed under the Idaho Rules of Civil Procedure except as 
otherwise ordered by the trial court[.]" I.C.R. 57(b). "Summary disposition of a post-conviction 
relief application under I. C. § 19-4906( c) is the procedural equivalent of summary judgment 
under I.R.C.P. 56." Roman v. State, 125 Idaho 644 (Ct. App. 1994). 
Regarding summary disposition motions, "[t]he court may grant [the] motion ... when it 
appears from the pleadings, depositions, answers to interrogatories, and admissions and 
agreements of fact, together with any affidavits submitted, that there is no genuine issue of 
material fact and the moving party is entitled to judgment as a matter oflaw." LC. § 19-4906( c ). 
As with motions for summary judgment, "the court will liberally construe the facts and 
reasonable inferences in favor of the nonmoving party." Follinus v. State, 127 Idaho 897 (1995). 
Further, "A court is required to accept the petitioner's unrebutted allegations as true[.]" 
Charboneau v. State, 144 Idaho 900, 903 (2007). 
In order to prevail on a post-conviction relief application, the petitioner need only 
establish entitlement to relief by a preponderance of the evidence. I.C.R. 57(c); Clark, 92 Idaho 
at 830. The state, in this case, is the moving party. Therefore, all reasonable inferences must be 
drawn in favor of the applicant. The issue at this procedural point, therefore, is whether, when 
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all reasonable inferences are drawn in favor of the applicant, there is a "reasonable probability" 
that the "preponderance of the evidence" will establish that the outcome may have been different 
but for counsel's deficient performance. 
C. Applicable Statute 
Mr. Thomas was charged under Idaho Code§ 39-608, which provides: 
TRANSFER OF BODY FLUID WHICH MAY CONTAIN THE HIV VIRUS --
PUNISHMENT -- DEFINITIONS -- DEFENSES. (1) Any person who exposes 
another in any manner with the intent to infect or, knowing that he or she is or has 
been afflicted with acquired immunodeficiency syndrome (AIDS), AIDS related 
complexes (ARC), or other manifestations of human immunodeficiency virus 
(HIV) infection, transfers or attempts to transfer any of his or her body fluid, body 
tissue or organs to another person is guilty of a felony and shall be punished by 
imprisonment in the state prison for a period not to exceed fifteen ( 15) years, by 
fine not in excess of five thousand dollars ($5,000), or by both such imprisonment 
and fine. 
(2) Definitions. As used in this section: 
(a) "Body fluid" means semen (irrespective of the presence of 
spermatozoa), blood, saliva, vaginal secretion, breast milk, and urine. 
(b) "Transfer" means engaging in sexual activity by genital-genital 
contact, oral-genital contact, anal-genital contact; or permitting the use of a 
hypodermic syringe, needle, or similar device without sterilization; or giving, 
whether or not for value, blood, semen, body tissue, or organs to a person, blood 
bank, hospital, or other medical care facility for purposes of transfer to another 
person. 
(3) Defenses: 
(a) Consent. It is an affirmative defense that the sexual activity took place 
between consenting adults after full disclosure by the accused of the risk of such 
activity. 
(b) Medical advice. It is an affirmative defense that the transfer of body 
fluid, body tissue, or organs occurred after advice from a licensed physician that 
the accused was noninfectious. 
III. Analysis 
A. Claims Arising out of Kevin Sinclair Affidavit 
Mr. Thomas has alleged that Mr. Sinclair's testimony, together with the rest of the 
amended petition, provides two bases for relief. First, it establishes a genuine issue of material 
fact regarding a claim for ineffective assistance of counsel; second, it establishes a genuine issue 
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of material fact regarding a claim for newly discovered evidence. Amended Petition, pp. 5-6. 
The state seeks dismissal of these claims, contending that "the statements within the affidavit are 
contrary to the record and do not raise a genuine issue of fact." State's Brief, p. 7. 
1. Ineffective Assistance of Counsel 
a. Prejudice 
Most of the state's argument relies on information that was obtained as a result of the 
plea. The governing standard, however, is whether there exists a reasonable probability that the 
criminal defendant would have insisted on going to trial but for counsel's deficient performance. 
Ridgley v. State, 148 Idaho 671,676 (2010); Hill v. Lockhard, 474 U.S. 52, 59 (1985)). So, the 
question is whether there would have been a plea but for the deficient performance. The state is 
relying, virtually entirely, on evidence that was produced because of the plea that Mr. Thomas 
asserts never should have occurred in the first place. State's Brief, pp. 8-13. 
Recently, New York's highest court addressed similar facts and agreed that the focus of 
the inquiry must be on whether the defendant would have proceeded to trial if not for an error in 
the proceedings. People v. Wells, 21 N.Y.3d 716, 719-20 (2013). In Wells, the defendant 
erroneously lost a motion to suppress and then pled guilty and appealed. Id. at 718. He "was not 
planning on going to trial if he got a negative ruling" on the motion to suppress, and then 
"admitted that he drove while impaired." Id. at 719. Thus, he outright admitted his guilt. 
But the Court understood that guilt was not the issue at hand. Rather, the issue at hand 
was the defendant's decision to plead guilty. Id. (the defendant's "statements to the court 
indicate that he may not have accepted responsibility if [ certain evidence] had been excluded as 
evidence .... ") The Court explained that the issue is not whether "the People had other 
inculpatory evidence [that] could have been used against the defendant at trial .... " Id. at 720. 
While an error below may "not affect a defendant's decision to plead guilty because the 
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challenged proof is cumulative or too trivial," id: ( emphasis added), the focus of the inquiry 
remains on the defendant's decision, and not on the evidence against the defendant. Moreover, 
the Court recognized that "a defendant's decision to plead guilty may be based on any factor 
inside or outside the record," id. at 719-20, and consequently, "convictions premised on invalid 
guilty pleas generally are not amenable to harmless error review." Id. at 720. 
The U.S. Supreme Court similarly acknowledges that it "does not involve any question 
of guilt or innocence" when a defendant seeks to vacate a guilty plea. Kercheval v. United 
States, 274 U.S. 220,224 (1927) (emphasis added) (requiring vacation of a guilty plea that was 
"unfairly obtained or given through ignorance, fear or inadvertence."). The question is whether 
the plea was properly entered, not whether the defendant was actually guilty. 
The same reasoning applies here. Mr. Thomas asserts that his guilty plea was a product 
of deficient performance by counsel, and has established prejudice by asserting that he "would 
not have pled guilty and would have insisted on proceeding to trial" if an adequate investigation 
had been performed. Amended Petition,§ 30. The state has produced no evidence-let alone a 
genuine issue of material fact-to contradict Mr. Thomas's testimony. Instead, the state 
essentially relies entirely on evidence presented at the guilty plea, presentencing, and sentencing 
phases of the criminal case. The issue of prejudice is uncontroverted, but at a minimum, a 
genuine issue of material fact exists regarding whether Mr. Thomas would have proceeded to 
trial if a proper investigation had occurred. 
b. Deficient Performance 
Mr. Sinclair has testified that he worked with both Mr. Thomas and Ms. Anderson, and 
discussed Mr. Thomas's HIV status with Ms. Anderson on several occasions. He also testified 
that these discussions occurred with great specificity and clarity regarding Ms. Anderson's 
knowledge that Mr. Thomas was HIV positive. In addition, Mr. Sinclair stressed that he "was 
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never made aware of the legal issues about this case, nor asked any relevant questions. Nobody 
indicated to me the nature of the legal issues, and certainly I was not told who was involved." 
He was "stunned" to learn that he had information that was relevant to Mr. Thomas, but that no 
one had asked him about his information. 
In response, the state asserts that Mr. Sinclair had been interviewed, and that in the 
alleged interview Mr. Sinclair stated that Mr. Thomas had informed him about Mr. Thomas's 
HIV status. State's Br., p. 14. He also informed the investigator that Mr. Thomas told him to 
inform a potential girlfriend of his HIV status. Second Affidavit of Anthony Geddes, Ex. 3, p. 
15. Presumably, this information is offered by the state to prove the effect on the listener, 
specifically, that trial counsel read the investigator's notes and acted competently by taking no 
action in response. There are two problems with the state's evidence. 
First, the state provided no evidence to establish that trial counsel read the relevant 
investigator's notes. His Second Affidavit provides that the attachments to his affidavit 
"contain[ ed] several copies of documents from the case file I created and maintained during the 
time I represented the petitioner." It says nothing about when, if ever, the investigator's notes 
were reviewed, nor does it indicate what effect, if any, the notes had on trial counsel. 
Second, even if trial counsel indeed reviewed the investigator's notes, that fact only 
supports Mr. Thomas's claim that further investigation was required. According to the 
investigator's notes, Mr. Sinclair indicated that Mr. Thomas repeatedly requested that his HIV 
status be revealed to someone whom he might date romantically. Frankly, that fact quite 
obviously requires further inquiry by the attorney, because it is bears enormous relevance to the 
consent defense. In Mr. Sinclair's affidavit, he testified that he was never "asked any relevant 
questions," and then indicated that he was referring to the consent defense available to 
defendants who adequately informed their partners prior to transferring body fluids. Once Mr. 
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Geddes was informed that Mr. Thomas relayed his status to potential mates, further investigation 
was constitutionally required. Had the investigation been conducted, trial counsel would have 
learned that, in fact, the alleged victim had been informed of Mr. Thomas's HIV status. 
The above facts, at a minimum, raise a genuine issue of material fact regarding whether 
further investigation was required. Thus, a genuine issue of material fact exists regarding the 
issue of deficient performance of trial counsel. Because Mr. Thomas has stated that he would 
have proceeded to trial if the performance of counsel had not been deficient, prejudice has been 
established and Mr. Thomas is entitled to an evidentiary hearing. 
2. Newly Discovered Evidence 
Regarding the separate claim arising out of Mr. Sinclair's testimony, newly discovered 
evidence, the state applied a four-part test generally used to determine whether a defendant is 
entitled to a "new" trial. That test, however, presupposes the existence of a trial in the first place, 
whereas this case involved a guilty plea. For example, in the case cited by the state, the Idaho 
Supreme Court describes the first element as requiring "that the evidence ... was unknown to 
the defendant at the time of trial." State v. Drapeau, 97 Idaho 685,691 (1976) (emphasis 
added). 
Similarly, because no evidence was presented at a trial, it is extremely difficult, if not 
impossible, to determine whether newly discovered evidence would likely result in an acquittal. 
The new evidence cannot be compared to the evidence presented at trial, rendering the third 
element virtually impossible to apply. Furthermore, the applicable criminal rule itself, I.C.R. 34, 
presupposes that a trial occurred by referring to "the trial" that had been held. I.C.R. 34 ("If the 
trial was by court without a jury the court on motion of a defendant for new trial may vacate the 
judgment") ( emphasis added). 
Other courts have addressed the difficulties associated with applying a Drapeau-like test 
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to cases involving guilty pleas. For example, in Commonwealth v. Scott, the Massachusetts 
Supreme Court dealt with a motion to withdraw a guilty plea based on newly discovered 
evidence. 467 Mass. 336 (2014). The Court explained that its prior case law "all arose, 
however, in the context of a defendant's motion for a new trial following a conviction after a 
trial, not a guilty plea." Id. at 360. Until Scott, the Massachusetts case law had "not yet set forth 
a particular formulation of the standard for prejudice in cases in which a defendant is seeking to 
withdraw a guilty plea rather than to vacate a conviction by a judge or jury." Id. at 361. 
Scott applied the same Jandard generally applicable in post-conviction cases involving 
guilty pleas: whether "there is a reasonable probability that, but for counsel's errors, he would 
not have pleaded guilty and would have insisted on going to trial." Id. Thus, the inquiry is not 
focused on the effect on the jury's deliberations, but instead on the decision to plead guilty. Id. 
("unlike the formulation of the standard set forth in [cases involving trials], which focuses the 
relevant inquiry on the prejudicial effect on the jury's deliberations, the standard ... focuses the 
inquiry on the prejudicial effect on the defendant's decision whether to enter a plea agreement."). 
In the case of a post-conviction action premised on newly discovered evidence following 
a defendant's guilty plea, the following elements should apply: 
1. The evidence was discovered after the guilty plea; 
2. The evidence is material LC.§ 19-4901(a)(4); 
3. But for the evidence, the Petitioner would not have pled guilty and would have insisted 
on proceeding to trial; 
4. The evidence requires "vacation of the conviction or sentence in the interest of 
justice." LC.§ 19-4901(a)(4). 
The first and third elements account for the difference between post-conviction cases in 
which the criminal cases went to trial and those in which the criminal case did not. Regarding 
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the first element, the state concedes that it is satisfied. State's Br., p. 14 ("The statements from 
Sinclair's 2015 affidavit were obviously unknown to the defense"). The evidence is material 
because it relates to the consent defense in LC. § 39-608(3)(a) by contradicting Ms. Anderson's 
statements that she did not know of Mr. Thomas's status. It is perfectly reasonable to infer that 
Mr. Thomas informed Ms. Anderson of his HIV status, in light of the facts that Ms. Anderson 
knew of the status and Mr. Thomas's practice was to inform others of his status. In addition, Ms. 
Anderson clearly knew the risks of HIV as her alleged reaction to the news indicates. Thus, the 
evidence is material. Finally, it is uncontroverted that Mr. Thomas would have proceeded to 
trial had this evidence (Mr. Sinclair's statement) existed at the time of the plea. 
B. Medical Advice and Related Defenses 
Mr. Thomas has claimed that trial counsel's performance was deficient because he failed 
to interview Dr. Roscoe, Mr. Thomas's treating physician. Amended Petition ,r,r 33-38. Such an 
interview would have revealed a potential defense under LC. § 39-608(3)(b) ("It is an affirmative 
defense that the transfer of body fluid, body tissue, or organs occurred after advice from a 
licensed physician that the accused was noninfectious"), because Dr. Roscoe testified that Mr. 
Thomas's chances of transmitting HIV were below 1 %. Dr. Roscoe has sworn under oath that he 
was never contacted. James C. Roscoe, M.D. Affidavit. The state claims the opposite, that Dr. 
Roscoe was contacted by trial counsel. State's Br., p. 19. It is a case of "doctor said, lawyer 
said." Therefore, the facts before the Court constitute a classic example of a genuine issue of 
material fact. The state does not dispute that the failure to contact the doctor would constitute 
deficient performance. Of course it would constitute deficient performance. Thus, on the 
deficient performance prong of Strickland, the Court is presented with a clear genuine issue of 
material fact on the deficient performance prong. 
Determination of the prejudice prong potentially involves more layers of analysis, but 
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results in the same conclusion that a genuine issue of material fact exists. Again, prejudice is 
determined by deciding whether Mr. Thomas would have insisted on going to trial but for the 
deficient performance. As explained above, there is a clear genuine issue regarding deficient 
performance. Regarding whether Mr. Thomas would have insisted on a trial, that issue is also 
uncontroverted and straightforward. He has sworn under oath that he would have proceeded to 
trial but for the deficient performance. Amended Petition ,i 3 7. The state has presented no 
testimony to contradict Mr. Thomas's statement. Therefore, the state has not met its burden of 
establishing entitlement to judgment as a matter oflaw. Quite the contrary, in fact. No further 
analysis is needed in order for Mr. Thomas to survive the state's motion. 
Nevertheless, Mr. Thomas will address the state's substantive legal arguments. 
Essentially, the legal questions are, first, whether a defense would have been available based on 
Dr. Roscoe's testimony, and second, whether defense counsel should have presented an as-
applied vagueness challenge if the defense was not available. The issue is actually quite simple: 
is a defendant, as a matter of law, precluded from arguing that he is "noninfectious" after a 
doctor has advised him that his chances of transmitting HIV are below 1 % ? If that is a question 
for a jury, then Mr. Thomas had a right to have a jury determine it. If "noninfectious" means that 
the chances must be absolutely zero, then Mr. Thomas' position is that the statute is 
constitutionally vague as applied to him. 
First, "noninfectious" is undefined by the statute. In the dictionary, it has been defined as 
"Not liable to spread infection." http://www.oxforddictionaries.com/us/definition/english/non-
infectious. That same dictionary defines "liable to" as "likely to experience (something 
undesirable)." http://www.oxforddictionaries.com/us/definition/english/1iable#liable_2. 
Contrary to the state's argument, then, it is not true that "When the prefix 'non' is added to any 
word, it means not." State's Br., p. 18. The above definition of"noninfectious" clearly 
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encompass those who are unlikely to spread infection. Therefore, the plain language of the 
statute clearly affords a defense to those individuals who have been advised that they have a very 
unlikely probability of spreading their infection. 
Even if the Court interprets the statute in a different manner, it remains true that the 
above interpretation is reasonable and that the statute therefore is vague as applied to the 
Petitioner. "To succeed on an as-applied vagueness challenge, a complainant must show that the 
statute failed to provide fair notice that the complainant's conduct was prohibited .... " State v. 
Alley, 155 Idaho 972, 983 (Ct. App. 2014). Ifwe are to believe that the dictionary authors 
accurately defined the statute's undefined terms, then the statute covers the conduct in question, 
to wit, engaging in sexual intercourse after receiving advice that there existed an infinitesimal 
chance of transmitting HIV. In light of the reasonableness of the proposed interpretation, Mr. 
Thomas lacked "fair notice" that his conduct was-contrary to the dictionary's definitions-
prohibited. 
The state describes Mr. Thomas' allegations as "bare and conclusory," and claims that 
"Thomas has completely failed to articulate why people of common intelligence would have to 
guess at the meaning of the word 'noninfectious' or how people of common intelligence may 
differ as to the application of the statute." State's Br., p. 18 (emphasis supplied). The state's 
argument reflects a misunderstanding of the vagueness analysis. Mr. Thomas alleged that the 
statute was vague as applied to his conduct, because the term "noninfectious" appears to cover 
his specific circumstances in which he is exceedingly unlikely to transmit his disease. The state 
claims that Mr. Thomas was required to establish that persons of common intelligence would 
have to guess as to the meaning of the statute, but that test applies to facial vagueness challenges. 
See, State v. Leferink, 133 Idaho 780, 783-84 (1999). As explained, Mr. Thomas' challenge is 
"as applied" to his circumstances. The state presented no argument on that issue and it therefore 
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need not be addressed. But regardless, the statute is vague as applied to Mr. Thomas. 
It also should be noted that Mr. Thomas presented a completely independent argument 
related to vagueness. Amended Petition ,i 38. The state has not sought dismissal of this claim or 
addressed the argument. 
IV. Conclusion 
For the foregoing reasons, this Court should deny the State's Motion for Summary 
Dismissal and set the matter for an evidentiary hearing. 
DATED this ~y of January, 2016. 
DA VIS & WALKER 
By____.__.(~~~~ 
Layne Davis 
Conflict Counsel for Petitioner 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ~y of January, 2016, I caused to be served a 
true and correct copy of the foregoing document by the method indicated below, and addressed 
to the following: 
Ada County Prosecutor's Office 
200 W. Front Street, Room 3191 
Boise, ID 83702 
[ ]/U.S.MAIL 
[\;( HAND DELIVERED 
[ ] FACSIMILE 
[ ] OVERNIGHT MAIL 
Legal Assistant 
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JAN 2 1 2016 
CHRISTOPHER D. RICH, Clerk 
By STEPHANIE HARDY 
l".:t:.P'FfY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 
CASE NO. CV-PC-2014-04580 
ORDER SETTING MOTION TO DISMISS 
AND EVIDENTIARY HEARING 
STATE OF IDAHO, 
Respondent. 
This is a civil action. The following is the schedule for this matter. 
THEREFORE, THIS ORDERS THAT: 
The above-described matter is set as follows: if an evidentiary hearing is granted, it shall 
be set for a one (1) day evidentiary hearing to COJJ1mence on June 6, 2016 at 9:00 a.m. before 
the Honorable Samuel A. Hoagland, at the Ada County Courthouse, Boise, Idaho. A status 
conference will be set for April 8, 2016 at 2:00 p.m. 
THIS ALSO ORDERS that the following scheduling dates shall be complied with: 
(a) Any answers or responses shall comply with IRCP 12(a); 
(b) All discovery requests and supporting memoranda shall be completed by April 
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11, 2016; 
(c) Petitioner shall submit any memos in opposition by January 20, 2016; 
(d) Defendant shall submit any responses by February 10, 2016; 
( e) If needed, a hearing on all dispositive motions shall be heard on February 26, 
2016 at 2:00 p.m.; 
(t) The filing, noticing, and hearing of all pretrial motions, including motions for 
summary dismissal, shall be filed and noticed in compliance with I.R.C.P. 56(c); 
(g) The court further notifies the parties they must adhere to I.R.C.P. 56(a), 56(b), 
. 
56( d) and 56( e ). If affidavits setting out facts on personal knowledge do not 
demonstrate on their face the evidence contained therein is admissible under the ' 
Idaho Rules of Evidence (or a case on point construing the same) or LC. §19-
4903, the parties must file a memorandum in support of the affidavit(s) or 
applicabie parts, specifically referencing the evidence in question and citing the 
court and opposing counsel to the rule or case supporting the court's consideration 
of the affidavit(s) proffered; 
(h) In the event any party elects to move to strike an affidavit as setting forth 
evidence that is not otherwise admissible, such moving party, in either the motion 
or a supporting memorandum, should direct the court with specificity to the 
paragraph or paragraphs objected to and should further cite the court to the rule or 
case that supports the motion to strike. 
(i) The court reminds the parties that a motion under I.R.C.P. 37(a) requires a 
certification that the movant has, in good faith, conferred or attempted to confer 
with the party not making the disclosure (serving as the object of the motion) in 
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an effort to secure the disclosure without court action. 
(j) Any requests for judicial notice must specifically list the documents for which 
judicial notice is requested. 
THIS FURTHER ORDERS that all parties shall file with the court no later than seven 
(7) days prior to the status conference the following: 
(a) A concise written statement of the theory of recovery or defense, the elements of 
such theory, and supporting authorities; 
(b) A written list identifying stipulated facts, all witnesses, and all exhibits to be 
introduced at trial, accompanied by a statement pertaining to each exhibit on 
whether each exhibit in question is stipulated as admissible; 
( c) A written statement that the parties have discussed settlement or the use of 
extrajudicial proceedings including alternative dispute techniques to resolve the 
dispute. 
THIS FINALLY ORDERS that: 
(a) Attorneys attending the status conference must have authority to enter into 
stipulations regarding factual issues and admissions of exhibits or of other 
evidence; and, 
(b) Noncompliance with this ORDER may result in the court imposing sanctions. 
( c) All exhibits each party intends to introduce at trial will be pre-marked in 
coordination with the court's clerk and under the positive control of the clerk 
throughout the trial. 
( d) Any open or closing presentations shall be pre-marked as demonstrative 
exhibits and provided to the court two (2) business days before trial. 
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e 
Dated this /rY dayofJanuary2016. 
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CERTIFICATE OF SERVICE 
~ 
I hereby certify that on the _3/_ day of January 2016, I mailed (served) a true and 
correct copy of the within instrument to: 
Layne Davis 
DA VIS & WALKER 
250 S. Fifth Street, Ste. 850 
Boise, ID 83702 
Shelley Akamatsu 
ADA COUNTY PROSECUTOR'S OFFICE 
(/) U.S. Mail, Postage Prepaid 
( ) Interdepartmental Mail 
( ) Electronic Mail 
( ) Facsimile 
~ U.S. Mail, Postage Prepaid 
( ) Interdepartmental Mail 
( ) Electronic Mail 
( ) Facsimile 
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-
JAN M. BENNETTS 
Ada County Prosecuting Attorney 
Shelley W. Akamatsu 
Deputy Prosecuting Attorney 
200 West Front Street, Suite 3191 
Boise, Idaho 83 702 
Telephone: (208) 287-7700 
FEBO 5 2015 
CHRISTOPHER D. RICH Cla . 
E:y ALESI,\ Burrs ' ~ri< 
DSPt;J 'f 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner, 
vs. 











Case No CV PC 2014-04580 
REPLY TO RESPONSE TO 
PETITIONER'S MOTIONS FOR 
SUMMARY DISPOSITION TO 
AMENDED PETITION 
COMES NOW, the State ofldaho, by and through Shelley W. Akamatsu, Deputy Prosecuting 
Attorney and does hereby reply to Thomas' response to petitioner's motion for summary disposition 
of the amended petition. 
Claims may be summarily dismissed if the petitioner's allegations are clearly disproven by the 
record of the criminal proceedings, if the petitioner has not presented evidence making a prima facie 
case as to each essential element of the claims, or if the petitioner's allegations do not justify relief as 
a matter oflaw. Kelly v. State, 149 Idaho 517,521,236 PJd 1277, 1281 (2010); McKay v. State, 148 
Idaho 567, 570, 225 P.3d 700, 703 (2010); DeRushe v. State, 146 Idaho 599, 603, 200 P.3d 1148, 
1152 (2009); Charboneau v. State, 144 Idaho 900, 903, 174 P.3d 870, 873 (2007); Berg v. State, 
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131 Idaho 517,518,960 P.2d 738, 739 (1998); Murphy v. State, 143 Idaho 139, 145, 139 P.3d 741, 
747 (Ct. App. 2006); Cootz v. State, 129 Idaho 360, 368, 924 P.2d 622, 630 (Ct. App. 1996). Thus, 
summary dismissal of a claim for post-conviction relief is appropriate when the court can conclude, 
as a matter of law, that the petitioner is not entitled to relief even with all disputed facts construed in 
the petitioner's favor. For this reason, summary dismissal of a post-conviction petition may be 
appropriate even when the State does not controvert the petitioner's evidence. See Payne, 146 Idaho 
at 561, 199 P.3d at 136; Roman, 125 Idaho at 647, 873 P.2d at 901. Smith v. State, No. 37524, 2012 
Ida. App. Unpub. LEXIS 342, at 6-7 (Ct. App. Sep. 21, 2012) 
A. Sinclair Affidavit 
In his response, Thomas incorrectly stated the prejudice standard. I Thomas has recited the 
standard when there was a trial rather than a guilty plea. Since Thomas pled guilty, the correct 
standard he "must show that there is a reasonable probability that, but for counsel's errors, he would 
not have pleaded guilty and would have insisted on going to trial." Hill v. Lockhart, 474 U.S. 52, 59, 
88 L. Ed. 2d 203, 106 S. Ct. 366 (1985). See also, Dunlap v. State, 141 Idaho 50, 59, 106 P.3d 376, 
385 (2004). 
The court is entitled to examine Thomas' s statements before, during and after his guilty plea 
to determine whether but for the information in the Sinclair affidavit, he would have insisted on 
going to trial. Thomas claimed the court is not allowed to rely upon these statements cited a New 
York2 case. The New York case is inapplicable because it was a direct appeal of a criminal case 
rather than a review of summary disposition in a post- conviction case which involved statements 
1 " .. . preponderance of the evidence will establish that the outcome may have been different 
but for counsel's deficient performance. " Petitioner's Response Pg. 5. 
2 People v. Wells, 21 N.Y.3d 716 (2013) 
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made in an underlying criminal case. In that case, the trial court denied a motion to suppress, and 
the defendant immediately indicated he wanted to plead guilty. The New York defendant 
specifically told the court, if he got a "negative" ruling on the motion to suppress, he was pleading 
guilty. On appeal, the New York Appellate Division held the motion to suppress should have been 
granted, but then went on to determine it was "harmless error" and held the plea would not be 
vacated or withdrawn. On permissive appeal, the case went to the New York Court of Appeals 
Division who held it was erroneous to apply the harmless error analysis because there was a guilty 
plea and not a trial. They determined the plea should be vacated because it was obvious from the 
defendant's statement made during the guilty plea, his decision to plead guilty was solely based upon 
the erroneous denial of the motion to suppress. If this court were to apply the rationale of the New 
York case, Thomas' statements before, during and after his plea would be relevant to a 
determination of whether but for the information in the Sinclair affidavit, Thomas would have 
insisted on going to trial. 
Thomas cited another case3 from 1927, that he claimed supported his theory that his 
statements before, during and after his plea cannot be admissible against him in the post- conviction 
case. Thomas's second case is also inapplicable. In that case, the defendant had been allowed to 
withdraw his plea because his statements admitting his guilt were not knowingly and voluntarily 
made. On remand, the prosecutor then tried to use these involuntary statements against the 
defendant to prove his guilt in the same case. This case is inapplicable because there are no facts or 
evidence to suggest the statements Thomas made before, during, and after his guilty plea were 
involuntary. 
3 Kercheval V United States, 274 U.S. 220 (1927) 
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In Idaho, it is well accepted, post-conviction claims may be summarily dismissed if the 
petitioner's allegations are clearly disproven by the record of the criminal proceedings, if the 
petitioner has not presented evidence making a prima fade case as to each essential element of the 
claims, or if the petitioner's allegations do not justify relief as a matter of law. Kelly v. State, 149 
Idaho 517,521,236 P.3d 1277, 1281 (2010); DeRushe v. State, 146 Idaho 599,603,200 P.3d 1148, 
1152 (2009). The State has absolutely not conceded Mr. Geddes or his investigator were deficient 
for failing to interview Sinclair. Even if this court were to conclude they didn't interview Sinclair 
and that constituted deficient performance, Thomas cannot prove resulting prejudice because of the 
evidence in the record of the criminal case where he described the reasons he pled guilty. Those 
reasons were in no way connected to what he claims was deficient performance. 
Thomas cannot prove he would have insisted upon going to trial if he had known about 
Kevin Sinclair's affidavit because nothing in the affidavit would have made the affirmative defense 
available to him. For the Sinclair affidavit to have been material, Thomas would have to prove he 
was the source of the victim's prior knowledge he was HIV positive. The affidavit provides no 
information as to how the victim would have known Thomas was HIV positive. For the affidavit to 
trigger the affirmative defense and matter on the issue of whether Thomas would have insisted upon 
going to trial, the affidavit would have to identify the victim said Thomas told her about his HIV 
status. The Sinclair affidavit is completely silent on the source of the information. 
Finally, in his petition, Thomas claimed he told the victim he was HIV positive. He has 
made this allegation in support of his claim that he would have insisted on going to trial, but for the 
affidavit. All of Thomas's statements in the record, in the underlying criminal case, before, during 
and after, his guilty plea, are contrary evidence to his current petition claim that he told the victim he 
was HIV positive. The cases counsel cited are inapplicable because they involve the use of 
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statements against people in the actual criminal case. Here, the statements the State points are from 
a different case, being used to contradict claims Thomas has made in this civil case. 
Thomas claimed the four-part test in Drapeau, is inapplicable in post-conviction cases where 
a defendant has pled guilty and claimed that there exists evidence of material facts, not previously 
presented and heard, that require vacation of his conviction or sentence in the interest of justice 
under I.C. 19-490l(a)(4). He has cited no legal authority in support of his position, only "factual 
reasons''. Thomas is requesting the court vacate his judgment of conviction, and order a trial. See 
Petition pg. 16 The basis of his request for a new trial is essentially he has "newly discovered 
evidence" that is material and requires vacation of his conviction in the interest of justice. It is well 
settled, the request for a new trial in a post-conviction proceeding based on newly discovered 
evidence is the same as a motion for a new trial subsequent to a jury verdict. The test for 
determining whether a defendant is entitled to a new trial was set forth in State v. Drapeau, 97 Idaho 
685 ( 1976), See Cootz v. State, 129 Idaho 360 (Ct.App.1996). 
Thomas's "factual reasons'' as to why the court should apply a different test when a petitioner 
has pled guilty are unpersuasive. Thomas has suggested it is too hard for the court to determine 
whether newly discovered evidence would likely result in an acquittal where there has not been trial. 
In this case, Thomas has contended the Sinclair affidavit would have been material to the "consent 
defense" in J.C. 39-608(3)(a). This court can easily conclude if the Sinclair affidavit would have 
produced an acquittal because it's only relevancy is to the consent defense. It clearly would not 
have produced an acquittal because the affidavit is completely silent on the source of the victim's 
information on Thomas' HIV status. To produce an acquittal, the affidavit would need to identify 
Thomas as the source of the victim's knowledge of his HIV status to trigger the defense. Without the 
source of her knowledge, the defense would not be available to him because Thomas had not fully 
disclosed it to her. In addition, by his own admission, the Sinclair affidavit would be merely 
impeaching evidence on the issue of the victim's credibility. See .Memorandum in Opposition to 
Summary Dismissal pg. 11 ("The evidence is material because it ... contradictb] Ms. Anderson's 
statements that she did not know of Mr. Thomas 's status. ") 
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Thomas claims it is "uncontroverted" he would have proceeded to trial had the Sinclair 
affidavit existed at the time of the plea. The State has clearly disputed Thomas's claim and 
identified multiple statements he made before, during and qfier, his plea that prove his reason for 
pleading guilty was because he was guilty of failing to tell the victim his HIV status so she could 
make an informed decision. 
B. Challenging the Constitutionality of I.C. 39-608 
A statute is unconstitutionally vague or ambiguous only if people of common intelligence 
have to guess at its meaning or may differ as to its application. Hmv v. Idaho State Bd. of Medicine, 
140 Idaho 152, 157, 90 P. 3d 902, 907 (2004). Thomas's response to this requirement is to define it 
in the dictionary, rather than specifically explain why people of common intelligence do not 
understand what "non" means. People of common intelligence understand people who are 
"noninfectious'' have no chance of infecting another person with their disease. The court must deny 
this amendment to the petition because the trial court would not have granted the motion regarding 
vagueness. This finding satisfies both prongs of the Strickland test. 
C. Contacting Dr. Roscoe 
Mr. Geddes spoke to Dr. Roscoe, Thomas's doctor, prior to the entry of the plea. The State 
does not and will not concede Mr. Geddes and/or his investigator failed to speak to Dr. Roscoe. The 
State moves for Summary Disposition on this claim because even if counsel failed to speak with Dr. 
Roscoe and that constituted deficient performance, Thomas cannot prove resulting prejudice. 
It is an affirmative defense to this crime, that the transfer of bodily fluid, body tissue, or 
organs, occurred after advice from a licensed physician that the accused was noninfectious. I.C. 39-
608(3)(b). Thomas has claimed in his petition that Dr. Roscoe told him he was non-infectious prior 
to engaging in sexual activity with the victim. However, Dr. Roscoe's affidavit does not support 
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Thomas' s claim. While Dr. Roscoe states "providers can now counsel their patients who have an 
undetectable viral load that transmission of their HIV infection by any mode, is extremely unlikely" 
nowhere in the affidavit does he describe what he told Thomas. Even if Dr. Roscoe had made this 
statement to Thomas, it would not have triggered the medical advice defense under the statute 
because he never told Thomas he was noninfectious. In addition, the word "noninfectious" is not 
used anywhere by Dr. Roscoe in his affidavit. To the contrary, the very next statement by Dr. 
Roscoe is that he would "never advise HIV positive patients to have unprotected sex, including 
Kerry Thomas." Thomas has failed to raise a genuine issue of fact as to whether the defense of 
medical advice would be available to him and he would not be able to prove he would have insisted 
upon going to trial beyond his bare and conclusory claim. 




Lf day of February, 2016. 
elley W. Akamatsu 
eputy Prosecuting Attorney 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this 5-M day of t~016, I caused a true 
and correct copy of the foregoing SECOND MOTION FOR SUMMARY DISMISSAL be placed in 
the United States mail, postage prepaid, addressed to Layne Davis. 
~ 
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CHRISTOPHER D. RlCH, Clerk 
By STEPi- 1.~"JIE HARDY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Plaintiff, 
vs. 
STATE OF IDAHO, 
Defendant. 
Case No. CV-PC-2014-04580 
ORDER GRANTING MOTION FOR 
SUMMARY DISPOSITION 
THIS MATTER comes before the Court on the State's Motion for Summary Disposition of 
Amended Petition, filed December 23, 2015. A hearing was held on February 26, 2016, wherein 
the Court took the matter under advisement. For the reasons set forth herein, the State's Motion 
for Summary Disposition is GRANTED and Petitioner's Amended Petition for Post-Conviction 
Relief is DISMISSED with prejudice. 
PROCEDURAL AND FACTUAL BACKGROUND 
On March 10, 2009, Petitioner was indicted on seven counts of felony Transfer of Body Fluid 
Which May Contain the Human Immunodeficiency Virus (LC. § 39-608) and of being a 
persistent violator of the law in the underlying criminal case, Ada County Case Number CR-FE-
2009-0004448. On June 24, 2009, Petitioner entered a guilty plea to two counts and the 
remaining five counts and the persistent violator count were dismissed. On September 16, 2009, 
the Court entered a Judgment of Conviction, sentencing Petitioner to consecutive sentences of 
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fifteen years with the first ten fixed for each charge, also consecutive to the prior term he would 
be serving for violating his parole. Following Petitioner's appeal, the Court amended the 
Judgment of Conviction so that the sentences ran concurrently with the prior sentence, yet 
consecutive to each other. 
On March 10, 2014, Petitioner filed this post-conviction case alleging ineffective assistance of 
counsel on three grounds (1) defense counsel failed to obtain certain exculpatory evidence; that 
defense counsel represented he had made a full investigation; and defense counsel coerced 
Petitioner into his guilty plea based upon that false representation; (2) defense counsel did not 
properly understand the mental state required for conviction under Idaho Code§ 39-608(1); and 
(3) defense counsel misrepresented to Petitioner that he had spoken to a doctor about the alleged 
"non-infectious" status. On March 11, 2014, the Court appointed counsel with respect to 
Petitioner's first claim, but issued its notice of intent to summarily dismiss the remaining two 
claims. With the assistance of counsel, Petitioner responded to the Court's notice of intent to 
dismiss the second and third claims. However, on April 4, 2014, the Court dismissed the second 
and third claims with prejudice. Thereafter, the State moved for summary dismissal of 
Petitioner's remaining claim.1 A hearing was held on December 12, 2014 regarding the State's 
Motion. On December 22, 2014, the Court issued an Order denying the State's Motion and an 
evidentiary hearing was scheduled with respect to Petitioner's remaining claim. 
Over the next few months, the evidentiary hearing was vacated and re-set numerous times. 
Eventually, on July 2, 2015, Petitioner filed a Motion to Vacate Evidentiary Hearing and 
1 The Court entered an Order Taking Judicial Notice of the Record, Transcripts, PSI, and Psychosexual Evaluation 
on December 11, 2014. 
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requested additional time to explore potential additional claims Petitioner may wish to raise in an 
Amended Petition. On July 24, 2015, Petitioner was given 90 days to file a proposed Amended 
Petition. Meanwhile, on August 19, 2015, the State filed a Second Motion for Summary 
Disposition. On September 11, 2015, Petitioner filed a Motion to Amend Petition. Petitioner 
filed a proposed Amended Petition along with two Affidavits from Kevin Sinclair and Dr. James 
Roscoe. On September 22, 2015, the State filed a Response and Motion to Take Judicial Notice 
(of the presentence investigation report) and Admit Exhibits 5 and 6.2 On September 23, 2015, 
the State filed a Supplement to Response to Motion to Amend Petition. A hearing was held on 
October 6, 2015 and the Court took the matter under advisement. On November 11, 2015, the 
Court issued an Order Granting Motion to Amend Petition for Post-Conviction Relief. 
On December 18, 2015, Petitioner filed an Amended Petition. The Amended Petition sets forth 
two claims for relief: (1) ineffective assistance of counsel based on defense counsel's failure to 
investigate the defense of consent and (2) ineffective assistance of counsel based on defense 
counsel's failure to investigate the defense of medical advice under Idaho Code§ 39-608(3)(b). 
On December 23, 2015, the State filed a Motion for Summary Disposition of Amended Petition 
along with a Brief in support. Petitioner filed a Memorandum in Opposition to Summary 
Dismissal on January 20, 2016. The State filed a Reply on February 5, 2016. A hearing was 
held on February 26, 2016, wherein the parties presented argument and the Court took the matter 
under advisement. 
2 The Court will admit into evidence State's Exhibits 5 and 6; however, the Court notes that the entire presentence 
investigation report in the underlying matter was already admitted. See supra note 1. 
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LEGAL STANDARD 
(1) SUMMARY DISMISSAL STANDARD. 
An application for post-conviction relief initiates a proceeding that is civil in nature. State v. 
Bearshield, 104 Idaho 676, 678, 662 P.2d 548, 550 (1983). The petitioner "must prove by a 
preponderance of evidence the allegations upon which the request for post-conviction relief is 
based." Hughes v. State, 148 Idaho 448, 450, 224 P.3d 515, 517 (Ct. App. 2009). "An 
application must contain much more than a short and plain statement of the claim that would 
suffice for a complaint under I.R.C.P. 8(a)(l)" in that it must be ''verified with respect to facts 
within the personal knowledge of the applicant, and affidavits, records or other evidence 
supporting its allegations must be attached, or the application must state why such supporting 
evidence is not included with the application." Id.; Idaho Code§ 19--4903. "In other words, the 
application must present or be accompanied by admissible evidence supporting its allegations, or 
the application will be subject to dismissal." Id. 
Idaho Code § 19--4906 authorizes summary dismissal of an application for post-conviction relief 
upon the Court's own initiative or pursuant to a motion of a party, if the Court is satisfied that 
there exists no material issue of fact and the applicant is not entitled to post-conviction relief. 
Summary dismissal is similar to a motion for summary judgment and the evidence is to be 
construed in the applicant's favor. Hughes, 148 Idaho at 451, 224 P.3d at 518. "Summary 
dismissal of an application for post-conviction relief may be appropriate, however, even where 
the State does not controvert the applicant's evidence because the court is not required to accept 
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either the applicant's mere conclusory allegations, unsupported by admissible evidence, or the 
applicant's conclusions oflaw." Id. Moreover, the Court, as the trier-of-fact, is not constrained 
to draw inferences in favor of the party opposing the motion for summary disposition; rather, the 
Court is free to arrive at the most probable inferences to be drawn from the uncontroverted 
evidence. Hayes v. State, 146 Idaho 353, 355, 195 P.3d 712, 714 (Ct. App. 2008). If the 
uncontroverted evidence is sufficient to justify such inferences, the district court's decision will 
not be disturbed on appeal. Id. 
"Claims may be summarily dismissed if the petitioner's allegations are clearly disproven by the 
record of the criminal proceedings, if the petitioner has not presented evidence making a prima 
facie case as to each essential element of the claims, or if the petitioner's allegations do not 
justify relief as a matter oflaw." McGiboney v. State, No. 42506, 2016 WL 515771, at *2 (Idaho 
Ct. App. Feb. 10, 2016); Kelly v. State, 149 Idaho 517, 521, 236 P.3d 1277, 1281 (2010); 
DeRushe v. State, 146 Idaho 599, 603, 200 P.3d 1148, 1152 (2009). Therefore, summary 
dismissal is appropriate when the Court can conclude that as a matter of law, the petitioner is not 
entitled to relief, even with all disputed facts construed in the petitioner's favor. 
However, a claim for post-conviction relief may not be summarily dismissed if the petition, 
affidavits, and other evidence allege facts that, if true, would entitle the petitioner to relief. 
Charboneau v. State, 140 Idaho 789, 792, 102 P.3d 1108, 1111 (2004). If a genuine issue of 
material fact is presented, an evidentiary hearing must be conducted to resolve the factual issues. 
Goodwin v. State, 138 Idaho 269,272, 61 P.3d 626,629 (Ct. App. 2002). 
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(2) INEFFECTIVE ASSISTANCE OF COUNSEL. 
The issue of ineffective assistance of counsel is properly raised in a post-conviction setting. See 
Matthews v. State, 122 Idaho 801, 806, 839 P.2d 1215, 1220 (1992). To prevail on a claim of 
ineffective assistance, a petitioner must overcome the strong presumption that counsel's 
performance was adequate by demonstrating "that counsel's representation did not meet 
objective standards of competence." Roman v. State, 125 Idaho 644, 648-49, 873 P.2d 898, 902-
03 (Ct. App. 1994). 
Claims alleging ineffective assistance of counsel are evaluated under the two-part test set forth in 
Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984). Under this test, the petitioner 
must demonstrate that counsel's performance was deficient and that the petitioner was prejudiced 
by the deficiency. Id. at 687-88, 104 S.Ct. at 2064-65. To establish deficient performance, the 
applicant must prove that counsel's representation fell below an objective standard of 
reasonableness. Id. Where the petitioner was convicted by entry of a guilty plea, the petitioner 
must show that there is a reasonable probability that, but for counsel's errors, he or she would 
not have pied guilty and would have insisted on going to trial. Plant v. State, 143 Idaho 758, 
762, 152 P.3d 629,633 (Ct. App. 2006). 
In order to avoid summary dismissal, the petitioner must allege sufficient facts under both parts 
of the test. Martinez v. State, 125 Idaho 844, 875 P.2d 941 (Ct. App. 1994). "When evaluating 
an ineffective assistance of counsel claim, this Court does not second-guess strategic and tactical 
decisions, and such decisions cannot serve as a basis for post-conviction relief unless the 
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decision is shown to have resulted from inadequate preparation, ignorance of the relevant law or 
other shortcomings capable of objective review." State v. Yakovac, 145 Idaho 437, 444, 180 
P.3d 476, 483 (2008). Finally, the Court notes that "[t]here is a strong presumption that trial 
counsel was competent and that trial tactics were based on sound legal strategy." Dunlap v. 
State, 141 Idaho 50, 58-59, 106 P.3d 376, 384-85 (2004). 
ANALYSIS 
Petitioner has alleged two grounds for post-conviction relief: (1) ineffective assistance of counsel 
based on defense counsel's failure to investigate the defense of consent (or alternatively, newly 
discovered evidence), and (2) ineffective assistance of counsel based on defense counsel's failure 
to investigate the defense of medical advice under Idaho Code§ 39-608(3)(b). 
(1) Ineffective assistance of counsel based on defense counsel's failure to 
investigate the defense of consent, or in the alternative, newly discovered 
evidence 
Petitioner's first claim for relief in his Amended Petition is that his defense counsel, Anthony 
Geddes, failed to adequately investigate the defense that the victim knew of Petitioner's HIV 
status at the time of their sexual activity. Petitioner also alleged that he told Mr. Geddes where 
certain electronic data could be located in support of his defense and defense counsel failed to 
pursue Petitioner's directions and contact certain IT personnel (Kevin Sinclair). Mr. Sinclair 
asserts in his Affidavit that he knew Petitioner was HIV positive and so did the victim, because 
they had several conversations about it. Sinclair Aff. ,, 4-5. Petitioner asserts that had an 
adequate investigation been performed, Petitioner would not have pied guilty and would have 
insisted on going to trial. Petitioner asserts alternatively that if Mr. Geddes was not ineffective 
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for failing to discover the above information from Mr. Sinclair, then the information constitutes 
newly discovered evidence. 
The State asserts that this claim should be summarily dismissed, because Mr. Geddes 
interviewed Mr. Sinclair (along with 20 other co-workers of Petitioner), and Sinclair's Affidavit 
is contrary to the record and does not raise a genuine issue of material fact. 
The State filed an Affidavit under seal from Mr. Geddes on August 19, 2015. In that Affidavit, 
Mr. Geddes stated that Petitioner provided him a list of co-workers that Petitioner wanted him to 
interview about whether they knew the Petitioner was HIV positive. The list included Kevin 
Sinclair. Mr. Geddes testifies in his Affidavit that he gave the list to his investigator on April 6, 
2009, and asked him to interview everyone listed. Mr. Geddes has notes from the underlying 
case indicating that Petitioner requested him to check Petitioner's email. Mr. Geddes does not 
recall whether he ever investigated Petitioner's emails, but believes that he advised Petitioner, 
based on actual witness interviews (where Mr. Geddes stated it became abundantly clear that 
most of the a employees at Sel Equity had no idea Petitioner was HIV positive, and were 
shocked to find out that he was) that he advised Petitioner that the information contained in his 
email account would not likely be helpful. 
Mr. Geddes also states that he received a four page handwritten letter from Petitioner on June 14, 
2009 (State's Ex. 4). In the letter, Petitioner wrote, "I truely [sic] believed at the time that [the 
victim] was aware/had knowledge of my HIV status. I fully understand that is/was not the case 
and therefore I take full responsibility for my actions, meaning that it is/was my responsibility to 
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make sure that she knew my status in order for he[ r] to make an informed desission [sic] to 
engage in intimate contact which would have potentially tran[s]ferred the HIV virus. I did not 
do that and I am truely [sic] sorry." 
At Petitioner's entry of plea hearing on June 24, 2009, Petitioner testified as to Count II: "She 
[the victim] came over to my residence, and we engaged in sexual contact. And I didn't clearly 
state to her or make it really crystal clear that I was HIV positive prior to us having sexual 
contact." State's Ex. 5, Tr. p. 21, L. 18-22. Similarly, when the Court asked Petitioner what he 
did to make him guilty of Count VII, Petitioner responded, "Right. Similar situation. This time 
was at her residence also in Boise. And, again, I didn't protect her, and I didn't do the things that 
I needed to do to make sure that, A, she understood my status." Id., Tr. p. 22, L. 2-6. Petitioner 
testified that he knew he had HIV. Petitioner then clarified to the Court that he did not tell the 
victim he was HIV positive on either occasion he was charged with knowing or transferring or 
attempting to transfer the HIV virus in Counts II and VII. 
On July 17, 2009, Petitioner was interviewed by a pre-sentencing investigator prior to 
sentencing. Petitioner made the following statement to the pre-sentencing investigator, which 
was included in the Pre-Sentencing Investigation Report: 
I understand and I believe I caused [the victim] to feel hurt, betrayed, scared 
and extremely anxious about whether she could have been infected. It was and 
is my responsibility to disclose up front and completely, without 'code words' 
or intentions, my HIV status becaus [sic] my failure to do so put [the victim's], 
as well as anyone I came in contact with, wellbeing at risk to exposure to the 
HIV virus. I did not give [the victim] the information she needed to make an 
informed decision to give consent to engage in a sexual relationship with me. I 
took away her freedom to choose; I believe that if I was to transmit to [the 
victim], or anyone, the HIV virus and they were to die from it because she did 
not know, would be the cruelest harm I could do. 
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Disclosure of my status is my responsibility and I failed to protect [the victim]. 
I am truly sorry. I was wrong, my behavior was selfish and inexcusable. If 
anyone should have known better it was me. If there is a stigma surrounding 
HIV and AIDS, I do believe it is my responsibility to fight the problem by 
speaking out. Unfortunately, my decision only added to the problem. My 
choice showed that I was thinking of myself, not [the victim] my son Nygil, 
not my family, friends or support network not my financial obligations. 
The record in the underlying criminal case contains abundant evidence that Petitioner never 
informed the victim of his HIV status. In fact, Petitioner does not assert in this action that he did 
in fact inform the victim as to his HIV status. Instead, he simply asserts that the victim knew of 
his HN status by way of other persons, but not through the Petitioner himself. 
Idaho Code § 39-608(3)(a) provides: "It is an affirmative defense that the sexual activity took 
place between consenting adults after full disclosure by the accused of the risk of such activity." 
(Emphasis added.) Accordingly, in order to prevail on this defense, Petitioner would have had to 
show that Petitioner, himself, fully disclosed his HIV status prior to having sex with the victim. 
Mr. Sinclair's Affidavit only states that Mr. Sinclair knew Petitioner was HIV positive and so did 
the victim, because Mr. Sinclair and the victim had several conversations about it. Sinclair Aff. 
,r,r 4-5. This would not satisfy the defense under Idaho Code§ 39-608(3)(a) as a matter of law. 
Thus, even if Mr. Geddes' performance was deficient for failing to adequately investigate the 
defense (which does not seem likely given the extensive interviews conducted by Mr. Geddes' 
investigator), there was no prejudice to Petitioner, because his defense that the victim knew of 
his HIV status by way of information from persons other than Petitioner fails as a matter of law. 
Accordingly, the Court finds there are no genuine disputes of fact concerning (at a minimum) the 
prejudice prong of Strickland v. Washington. 
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Next, Petitioner asserts that the information contained in Mr. Sinclair's Affidavit constitutes 
newly discovered information. The State's Exhibit 2 contains the investigation report of the 
interviews conducted by Mr. Geddes' investigator. The investigator's notes indicated that Mr. 
Sinclair did not tell anyone about Petitioner's HIV status because "this information was so 
serious." State's Ex. 2, p. 15. The investigator reported that Mr. Sinclair never heard anyone 
talk about Petitioner being HIV positive and he was sure that no one else knew. Id. Mr. 
Sinclair's Affidavit (filed Sept. 11, 2015) avers just the opposite: "[The victim] knew [Petitioner] 
was HIV positive because [the victim] and I had chatted about it several times, very clearly, with 
no ambiguity." ,r 5. Nowhere in Mr. Sinclair's Affidavit does he state that he had any 
knowledge as to whether Petitioner informed the victim of Petitioner's HIV status. 
In order to obtain relief based on newly discovered evidence, the newly discovered evidence 
must satisfy the four-part test set forth in State v. Drapeau: 
A motion based on newly discovered evidence must disclose (1) that the evidence 
is newly discovered and was unknown to the defendant at the time of trial; (2) that 
the evidence is material, not merely cumulative or impeaching; (3) that it will 
probably produce an acquittal; and (4) that failure to learn of the evidence was 
due to no lack of diligence on the part of the defendant. 
State v. Drapeau, 97 Idaho 685, 691, 551 P.2d 972, 978 (1976); see also Whiteley v. State, 131 
Idaho 323, 326, 955 P.2d 1102, 1105 (1998) (noting that the above test applies as a threshold 
matter to new evidence regardless of the form of the request). 
Here, the information contained in Mr. Sinclair's Affidavit could satisfy the first prong of the 
above test as the information is directly contrary to Mr. Sinclair's statement to the defense 
investigator. However, the "new" information does not satisfy the second or third prongs in 
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Drapeau. As set forth above, the defense that the victim knew of Petitioner's HIV status via a 
person other than the Petitioner fails as a matter of law. "When the statute's language is 
unambiguous, the legislature's clearly expressed intent must be given effect, and we do not need 
to go beyond the statute's plain language to consider other rules of statutory construction." State 
v. Owens, 158 Idaho 1, 343 P.3d 30, 32 (2015). Here, the plain language in Idaho Code § 39-
608(3)(a) sets forth the defense of consent based on the "full disclosure by the accused of the 
risk of such activity." (Emphasis added.) The "new'' information at issue is not material to the 
defense of consent and it is not probable that it would have produced an acquittal. Finally, there 
is no showing that the information was due to Mr. Geddes lack of diligence. Instead, it is more 
likely that Mr. Sinclair changed his tune in order to attempt to assist Petitioner in this post-
conviction case. Thus, the Court finds that there are no genuine issues of material fact and the 
"new" information does not entitle the Petitioner to relief as it fails to satisfy the test set forth in 
State v. Drapeau. Accordingly, Petitioner's first claim for relief is dismissed. 
(2) Ineffective assistance of counsel based on defense counsel's failure to 
investigate the defense of medical advice under Idaho Code§ 39-608(3)(b). 
Petitioner next claims ineffective assistance of counsel based on "failure to investigate the 
defense of medical advice." Under this claim, Petitioner alleges ineffective assistance based on 
defense counsel's failure to explore another affirmative defense, available under Idaho Code § 
39-608(3)(b), namely, that a person with HIV engaged in sexual relations "after advice from a 
licensed physician that the accused was noninfectious." Petitioner claims that the term 
"noninfectious" is unconstitutionally vague. Petitioner also claims that defense counsel 
performed deficiently in the underlying matter by failing to contact Dr. Roscoe who would have 
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informed trial counsel that Petitioner had "a very low likelihood" of transmitting HIV. Dr. 
Roscoe's Affidavit states "Based on my conversations with [Petitioner], [Petitioner] was lead to 
believe that he had an extremely low risk (less than 1 %) of infecting a partner with HIV through 
normal sexual activity." Roscoe Aff. 17. 
The State asserts that this claim should be dismissed because the term "noninfectious" is not 
unconstitutionally vague, and even if Mr. Geddes had filed a motion in the underlying case 
regarding the issue, it would have failed. 
"The void for vagueness doctrine is an aspect of due process requiring that the meaning of a 
criminal statute be determinable." State v. Cobb, 132 Idaho 195, 197, 969 P.2d 244, 246 (1998). 
' 
Due process requires that all "be informed as to what the State commands or forbids" and that 
"men of common intelligence" not be forced to guess at the meaning of the criminal law. Smith 
v. Goguen, 415 U.S. 566, 574, 94 S.Ct. 1242, 1248, 39 L.Ed.2d 605 (1974). "A statute is void 
for vagueness if it fails to give adequate notice to people of ordinary intelligence concerning the 
conduct it proscribes, or if it invites arbitrary and discriminatory enforcement." Cobb, 132 Idaho 
at 197, 969 P .2d at 246 ( citations omitted). "The threshold question in any vagueness challenge 
is whether to scrutinize the statute for intolerable vagueness on its face or whether to do so only 
as the statute is applied in the particular case." Id. 
"In a post-conviction proceeding challenging an attorney's failure to pursue a motion in the 
underlying criminal action, the district court may consider the probability of success of the 
motion in question in determining whether the attorney's inactivity constituted incompetent 
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performance." McGiboney v. State, No. 42506, 2016 WL 515771, at *3 (Idaho Ct. App. Feb. 10, 
2016). "Where the alleged deficiency is counsel's failure to file a motion, a conclusion that the 
motion, if pursued, would not have been granted by the trial court is generally determinative of 
both prongs of the Strickland test." Id. 
In this case, the term "noninfectious" is neither vague on its face nor as applied in this case. The 
most reasonable interpretation is literally not infectious. If Mr. Geddes filed a motion regarding 
this issue in the underlying matter, it would have been denied. Thus, there are no genuine issues 
of material fact and neither prong of Strickland is violated. Accordingly, Petitioner's second 
claim for relief is dismissed. 
CONCLUSION 
For the foregoing reasons, the Court finds there are no genuine issues of material fact that would 
entitle Petitioner to post-conviction relief and no purpose would be served by any further 
proceedings. Accordingly, the State's Motion for Summary Disposition is GRANTED, and 
Petitioner's Amended Petition for Post-Conviction Relief is hereby DISMISSED with prejudice. 
The Court will enter a separate, final judgment reflecting this result. 
IT IS SO ORDERED tbi'f day of March, 2016. 
District Judge 
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CERTIFICATE OF MAILING 
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Ada County Prosecutor 
Interdepartmental Mail 
Mr. Layne Davis, Esq. 
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OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
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STATE OF IDAHO, 
Defendant. 
JUDGMENT IS ENTERED AS FOLLOWS: 
Case No. CV-PC-2014-04580 
JUDGMENT 
The Amended Petition for Post-Conviction Relief is dismissed in its entirety with 
prejudice. 
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Case No. CV PC 2014-04580 
MOTION AND AFFIDAVIT TO 
APPOINT STATE APPELLATE 
PUBLIC DEFENDER 
COMES NOW the Petitioner, Kerry Stephen Thomas, by and through his attorney of 
record, Layne Davis, of the finn DAVIS & WALKER, conflict counsel for the Ada County Public 
Defender's Office, and hereby moves this Honorable Court to appoint the State Appellate Public 
Defender's Office to represent the above-named Petitioner in the above-entitled matter for the 
reasons set forth in this Affidavit attached hereto. 
DATED this ~day of April, 2016. 
DAVIS & WALKER 
By~ 
Layne Davis 
Conflict Counsel for Petitioner-Appellant 
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STATE OF IDAHO ) 
)ss 
County of Ada ) 
LAYNE DA VIS, first being duly sworn upon oath, deposes and states as follows: 
1. I am an attorney with DA VIS & WALKER. conflict counsel for the Ada County 
Public Defender's Office, in this case. 
2. Counsel for the above-named Petitioner filed a Notice of Appeal from the 
Judgment, entered in the above-entitled action on March 7, 2016, and the Order Granting Motion 
for Summary Disposition, entered on March 7. 2016. 
3. The general practice in the Ada County Public Defender's Office, as well as in 
our office as conflict counsel for the Public Defender, is to submit a Motion and Order 
appointing State Appellate Public Defender concurrently with filing the Notice of Appeal on 
appeals filed after September 15, 1998. 
4. Ada County is participating fully in the State Appellate Public Defender program. 
5. Petitioner is entitled to counsel on appeal and is entitled to the services of the 
State Appellate·Public Defender, 
DATED this ~ day of April, 2016. 
DAVIS & WALKER 
By ______ ll1...__.........~--------------~ 
Layne Davis 
Conflict Counsel for Petitioner-Appellant 
MOTION AND AFPIDAVIT TO APPOINT STA TE APPELLATE PUBLIC DEFENDER - Page 2 
000373
04/12/2016 14:05 
SUBSCRIBED AND SWORN to before me on this ~y of April, 2016. 
NOTPUBLICforIDAHQ 
My Commission Expires: May 14, 2021 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ~ay of April, 2016, I caused to be served a true 
and correct copy of the foregoing document by the method indicated below, and addressed to the 
following: 
Ada County Prosecutor's Office [ ] U.S.MAIL 
200 W. Front St.. Rm. 3191 Lt HAND DELIVERED Boise, ID 83702 FACSIMILE 
[ ] OVERNIGHT MAIL 
Nicole Omsberg ~ U.S. MAIL 
Court Reporter [ ] HAND DELIVERED 
200 W. Front St. [ ] FACSIMILE 
BoisCt ID 83702 [ ] OVERNIGHT MAIL 
Penny Tardiff cv< U.S.MAIL 
Court Reporter [ ] HAND DELIVERED 
200 W. Front St. [ ] FACSIMILE 
Boise, ID 83 702 [ ] OVERNIGHT MAIL 
Kasey Redlich rvf U.S.MAIL 
Court Reporter [ ] HAND DELIVERED 
200 W. Front St. [ ] FACSIMILE 
Boise, ID 83702 [ ] OVERNIGHT MAIL 
Jeanne Hirmer [~ U.S. MAIL 
Court Reporter [ ] HAND DELNERED 
200 W. Front St. [ ] FACSIMILE 
Boise, ID 83702 [ ] OVERNIGHT MAIL 
Attorney General's Office [ ] U.S.MAIL 
Statehouse, Room 210 (k HAND DELIVERED P.O. Box 83720 FACSIMILE 
Boise, ID 83720-0010 [ ] OVERNIGHT MAIL 
State ofldaho [ ] U.S.MAIL 
Office of State Appellant Public Defender fJ' HAND DELIVERED P.O. Box 2816 FACSIMILE 
Boise, Idaho 83701 [ ] OVERNIGHT MAIL 
~=· Legal Assistant 




DAVIS & WALKER 
250 South 5th Street, Suite 850 
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APR 1 2 2016 
CHRISTOPHER D. RICH, Clerk 
By ELYSHIA HOLMES 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner-Appellant. 
vs. 










) ____________ ) 
Case No. CV PC 2014-04580 
NOTICE OF APPEAL 
TO: THE ABOVE-NAMED RESPONDENT, STATE OF IDAHO, THE PARTY'S 
ATTORNEYS,. AND THE CLERK OF THE ABOVE-ENTITLED COURT: 
NOTICE IS HEREBY GIVEN THAT: 
1. The above named appellant appeals against the above-named Respondent to the 
Idaho Supreme Court from District Court in the Judgment, entered in the above-entitled action 
on March 7, 2016 and the Order Granting Motion for Summary Disposition, entel'ed on March 7, 
2016, the Honorable Samuel A. Hoagland, presiding. 
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2. That the party has a right to appeal to the Idaho Supreme Court, and the 
judgments or orders described in Paragraph l above are appealable orders m1der and pursuant to 
Rule 11 (a), I.A.R. 
3. A preliminary statement of the issues on appeal, which the appellant then intends 
to assert in the appeal, provided any such list of issues on appeal shall not prevent the appellant 
from asserting other issues on appeal, is/are: 
a. Did the district court err in dismissing the appellant's Petition for Post 
Conviction Relief? 
4. There is a portion of the record that is sealed. That portion of the record that is 
sealed is the Pre-Sentence Investigation Report (PSI), 
5. Reporters Transcript. The appellant requests the preparation of the entire 
reporter's standard transcript as defined in I.AR. 25(c). The appellant also requests the 
preparation of the additional portions of the reporter's transcript contained in Ada County Case 
No. CR FE 2009-0004448: 
a. Arraignment held on March 19, 2009 (Court Reporter: Nicole Omsberg, 
estimation of less than 50 pages); 
b. Entry of Plea held on April 2, 2009 (Court Reporter: Kasey Redlich, 
estimation ofless than 50 pages); 
c. Hearing held on May 7, 2009 (Court Reporter: Nicole Omsberg, estimation of 
less than 50 pages); 
d. Hearing held on June 10, 2009 (Court Reporter: Nicole Omsberg, estimation 
of less than 50 pages); 
NOTICE OF APPEAL - Page 2 
000377
04112/2016 14 :04 • P.0041010 
e. Hearing held on June 24; 2009 (Court Reporter: Nicole Omsberg, estimation 
of less than 50 pages); 
f. Sentencing held on September 16, 2009 (Court Reporter Jearu1e Hirmer, 
estimation of less than 50 pages); 
g. Review hearing held on May 20, 2011 (Court Reporter: Nicole Omsberg, 
estimation of less than 50 pages); 
h. Review hearing held on August 5, 2011 (CoUl't Reporter: Nicole Omsberg, 
estimation of less than 50 pages); 
1. Hearing held on August 25, 2011 (Court Reporter: Penny Tardiff. estimation 
of less than 50 pages); and 
j. Hearing held on November 2, 2011 (Court Reporter: Vanessa Gosney, 
estimation ofless than 50 pages). 
6. Clerk's Record. The appellant requests the standard clerk's record pursuant to 
I.A.E. 28(b)(2). The appellant requests the following documents to be included in the clerk's 
record, in addition to those automatically included under I.A.R. 28(b)(2): 
a. Any exhibits, affidavits, objections, responses. briefs or memorandums. including 
all attachments or copies of transcriI,11s. filed or lodged. by the state, the appellate • . 
or the court in support of. or in owosition to, the dismissal of the Post~Conviction 
Petition. 
7. I certify: 
a. That a copy of this Notice of Appeal has been served on each reporter of 
whom a transcript has been l'equested as named below at the address set 
out below; 
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1. Nicole Omsberg, 200 W. Front St., Boise, Idaho 83702; 
2. Kasey Redlich, 200 W. Front St., Boise, Idaho 83702; 
3. Jeanne Hirmer, 200 W. Front St.; Boise, Idaho 83702; 
and 
4. Penny Tardiff, 200 W. Front St., Boise, Idaho 83702. 
b. That the appellant is exempt from paying the estimated transcript fee for 
the preparation of the record because the appellant is an indigent person. 
(Idaho Code§§ 31-3220, 31-3220A, I.A.R. 24(e)); 
c. That there is no appellate filing fee since this is an appeal in a criminal 
case (Idaho Code§§ 31-3220, 31-3220A, I.A.R. 23(a)(8)); 
d. That arrangements have been made with Ada County who will be 
responsible for paying for the reporter's transcript, as the client is indigent, 
I.C. §§ 31-3220, 31~3220A, I.AR. 24(e); 
e. That service has been made upon all parties required to be served pursuant 
to I.A.R 20 and the Attorney General. 
DATED this £BU":-day of April, 2016. 
DA VIS & WALK.ER 
By~ 
Layne Davis 
Conflict Counsel fol' Petitioner-Appellant 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ~day of April, 2016, I caused to be served a true 
and correct copy of the foregoing document by the method indicated below, and addressed to the 
following: 
Ada County Prosecutor's Office [ J U.S.MAIL 
200 W. Front St., Rm. 3191 w HAND DELNERED Boise, ID 83702 FACSIMILE 
[ ] OVERNIGHT MAIL 
Nicole Omsberg [v(' U.S.MAIL 
Court Reporter [ ] HAND DELIVERED 
200 W. Front St. [ ] FACSIMILE 
Boise, ID 83 702 [ ] OVERNIGHT MAIL 
Penny Tal'diff w( U.S. MAIL 
Court Reportel' [ ] HAND DELIVERED 
200 W. Front St. [ ] FACSIMILE 
Boise, ID 83702 [ ] OVERNIGHT MAIL 
Kasey Redlich [v( U.S.MAlL 
Court Reporter [ ] HAND DELIVERED 
200 W. Front St. [ ] FACSIMILE 
Boise, ID 83 702 [ ] OVERNIGHT MAIL 
Jeanne Hinner [0 U.S.MAIL 
Court Reporter [ ] HAND DELIVERED 
200 W. Front St [ ] FACSIMILE 
Boise, ID 83 702 [ ) OVERNIGHT MAIL 
Attorney General's Office [ ] U.S.MAIL 
Statehouse, Room 210 f~ HAND DELIVERED P.O. Box 83720 FACSIMILE 
Boise, ID 83720-0010 [ ] OVERNIGHT MAIL 
State of Idaho [ ] U.S.MAIL 
Office of State Appellant Public Defender 
~ 
HAND DELIVERED 
P.O. Box 2816 FACSIMILE 
Boise, Idaho 83701 [ ] OVERNIGHT MAIL 
~
Legal Assistant 
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Case No. CV PC 2014-04580 
ORDER APPOINTING STATE 
APPELLATE PUBLIC DEFENDER 
ON DIRECT APPEAL 
The above-named Petitioner, Kerry Stephen Thomas, being indigent and having 
heretofore been represented by the Ada County Public Defender's Office in the District Court, 
and said Petitioner having elected to pursue a direct appeal in the above-entitled matter; 
IT IS HEREBY ORDERED, AND THIS DOES ORDER, that the Idaho State 
Appellate Public Defender is appointed to represent the above-named Petitioner, Kerry Stephen 
Thomas, in all matters pertaining to the direct appeal. 
DATED this /r{P' day of April, 2016. 
By 
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Ada County Prosecutor's Office 
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Attorney General's Office 
Statehouse, Room 210 
P.O. Box 83720 
Boise, ID 83720-0010 
State of Idaho 
Office of State Appellant Public Defender 
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Layne Davis 
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) _____________ ,) 
CASE NO. CV 2014-4580 
S.C. DOCKET NO. 44115 
AMENDED 
NOTICE OF APPEAL 
TO: THE ABOVE-NAMED RESPONDENT, STATE OF IDAHO, AND THE 
PARTY'S ATIORNEYS, JAN M. BENNETIS, ADA COUNTY PROSECUTOR 
200 WEST FRONT STREET, BOISE, ID 83702, STATEHOUSE MAIL, AND THE 
CLERK OF THE ABOVE-ENTITLED COURT: 
NOTICE IS HEREBY GIVEN THAT: 
1 . The above-named appellant appeals against the above-named 
respondent to the Idaho Supreme Court from the Judgment, entered in the 
above-entitled action on March 7, 216 and Order Granting Motion for Summary 
Disposition, entered on March 7, 2016, the Honorable Samuel A. Hoagland, 
presiding. 
2. That the party has a right to appeal to the Idaho Supreme Court, and the 
judgments or orders described in paragraph 1 above are appealable orders 
under and pursuant to Rule 11 (a), I.A.R. 
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3. A preliminary statement of the issues on appeal, which the appellant then 
intends to assert in the appeal, provided any such list of issues on appeal shall 
not prevent the appellant from asserting other issues on appeal, is/are: 
(a) Did the district court err in dismissing the appellant's Petition for 
Post Conviction Relief? 
4. There is a portion of the record that is sealed. That portion of the record 
that is sealed is the Pre-Sentence Investigation Report (PSI). 
5. Reporter's Transcript. The appellant requests the preparation of the 
entire reporter's standard transcript as defined in I.A.R. 25(c). The appellant 
also requests the preparation of the additional portions of the reporter's transcript 
contained in Ada County Case No CR FE 2009-0004448: 
(a) Arraignment held on March 1 Q, 200Q (Court Reporter: Nicole 
Omsberg, estimation of less than 50 pages); 
(b) Entry of Plea held on April 2, 200Q (Court Reporter: Kasey Redlich, 
estimation of less than 50 pages); 
(c) Hearing held on May 7, 200Q (Court Reporter: Nicole Omsberg, 
estimation of less than 50 pages); 
(d) Hearing held on June 10, 200Q (Court Reporter: Nicole Omsberg, 
estimation of less than 50 pages); 
(e) Hearing held on June 24, 200Q (Court Reporter: Nicole Omsberg, 
estimation of less than 50 pages); 
(f) Sentencing held on September 16, 200Q (Court Reporter: Jeanne 
Hirmer, estimation of less than 50 pages); 
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(g) Re·,ie·.v Hearing held on Mary 20, 2011 (Court Reporter: Nicole 
Omsberg, estimation of less than 50 pages); 
(h) Review Hearing held on August 5, 2011 (Court Reporter: Nicole 
Omsberg, estimation of less than 50 pages); 
(i) Hearing held on August 25, 2011 (Court Reporter: Penny Tardiff, 
estimation of less than 50 pages); and 
0) Hearing held on No·.,ember 2, 2011 (Court Reporter: '.!anessa 
Gosney, estimation of less than 50 pages); 
(k) Motion to Dismiss Hearing held on December 12. 2014 (Court 
Reporter Nicole Julson, estimation of 25 pages are listed on the Register 
of Actions); 
(I) Motion Hearing held on July 14. 2015 (Court Reporter: Tiffany 
Fisher, estimation of less than 100 pages are listed on the Register of 
Actions); and 
(m) Motion for Summary Judgment Hearing held on February 26, 2016 
(Court Reporter: Christy Olesek, estimation of less than 200 pages are 
listed on the Register of Actions). 
6. Clerk's Record. The appellant requests the standard clerk's record 
pursuant to I.AR. 28(b)(i1). The appellant requests the following documents to 
be included in the clerk's record, in addition to those automatically included under 
I.AR. 28(b)(i1): 
(a) Affidavit of Kerry Stephen Thomas filed March 10, 2014; 
(b) Affidavit of James C. Roscoe, M.D. filed March 10, 2014; 
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(c) Memorandum in Response to Order Re: Motion for Appointment of 
Counsel and Notice of Intent to Dismiss Certain Claims filed March 31, 
2014; 
(d) Respondent's Motion / Brief for Summary Judgment of Count 1 
Contained in the Petition filed September 25, 2014; 
(e) Affidavit of Anthony Geddes filed September 25, 2014; 
(f) Memorandum in Response to Respondent's Motion / Brief for 
Summary Judgment of Count 1 Contained in the Petition filed November 
26, 2014; 
(g) Affidavit of Kerry Stephen Thomas filed December 9, 2014; 
(h) Respondent's Motion for Judicial Notice filed December 11, 2014; 
(i) Respondent's Response to Motion to Vacate Evidentiary Hearing 
and Leave to File an Amended Petition filed July 9, 2015; 
U) Petitioner's Reply to Respondent's Response to Motion to Vacate 
filed July 14. 2015; 
(k) Respondent's Brief in Support of Second Motion for Summary 
Dismissal of Remaining Claim filed August 19, 2015; 
(I) Second Affidavit of Anthony Geddes filed August 19, 2015; 
(m) Affidavit of James C. Roscoe filed September 11, 2015; 
(n) Affidavit of Kevin Sinclair filed September 11. 2015; 
(o) Response to Motion to Amend Petition filed September 22, 2015; 
(p) Supplemental to Response to Motion to Amend Petition filed 
September 23. 2015; 
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(q) State's Brief in Support of Motion for Summary Disposition of 
Amended Petition filed December 23, 2015; and 
(r) Memorandum in Opposition to Summary Dismissal filed January 
20,2016;and 
(s) Any exhibits, affidavits, objections, responses, briefs or 
memorandums, including all attachments or copies of transcripts, filed or 
lodged, by the state, the appellate, or the court in support of, or in 
opposition to, the dismissal of the post-conviction petition; 
7. I certify: 
(a) That a copy of this Amended Notice of Appeal has been served on 
the Court Reporter, Nicole Omsberg, Kasey Redlich, Jeanne Hirmer, 
Christy Olesek, Penny Tardiff and Tiffany Fisher and Vanessa Gosney; 
(b) That the appellant is exempt from paying the estimated fee for the 
preparation of the record because the appellant is indigent. (Idaho Code 
§§ 31-3220, 31-3220A, Idaho Code§ 19-4904, I.A.R. 24(4)); 
(c) That there is no appellate filing fee since this is an appeal in a post 
conviction case (Idaho Code§§ 31-3220, 31-3220A, I.AR. 23(a)(10)); 
(d) That arrangements have been made with Ada County who will be 
responsible for paying for the reporter's transcript, as the client is indigent, 
I.C. §§ 31-3220, 31-3220A, I.A.R. 24(h); and 
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(e) That service has been made upon all parties required to be served 
pursuant to I.AR 20. 
~ 
DATED this /f day of June, 2016. 
ERIC~ICKSEN 
Chief, Appellate Unit 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that I have this lA- day of June, 2016, caused a 
true and correct copy of the attached AMENDED NOTICE OF APPEAL to be 
placed in the United States mail, postage prepaid, addressed to: 
KERRY STEPHEN THOMAS 
INMATE #32621 
ISCC 
PO BOX 70010 
BOISE ID 83707 
NICOLE OMSBERG 
COURT REPORTER 
200 W FRONT STREET 
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BOISE ID 83702 
STATEHOUSE MAIL 
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200 W FRONT STREET 
BOISE ID 83702 
STATEHOUSE MAIL 
LAYNE DAVIS 
DAVIS & WALKER 
200 NORTH 4TH STREET SUITE 302 
BOISE ID 83702 
JAN M BENNETTS 
ADA COUNTY PROSECUTOR 
200 WEST FRONT STREET 
BOISE ID 83702 
STATEHOUSE MAIL 
KENNETH K JORGENSEN 
DEPUTY ATTORNEY GENERAL 
CRIMINAL DIVISION 
PO BOX 83720 
BOISE ID 83720-0010 
Hand delivered to Attorney General's mailbox at Supreme Court 
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EDF/mal/mc 


















To: Clerk of the Court 
Idaho Supreme Court 
451 West State Street 
(208) 334-2616 
.. 0 . 
A.M.-- ----_ -----_ -._u:,:11P.M:!--/"P.2~.,,-L--
JUL 2 d :201& 
CHRISTOPHER D. RICH, Clelk 
By SUZANNE SIMON 
OFPUTY 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
KERRY STEPHEN THOMAS, 
Plaintiff-Respondent, 
vs. 










) __________________________________ ) 
NOTICE OF TRANSCRIPT OF 15 PAGES LODGED 
No. 44115 
Appealed from the District Court of the Fourth Judicial 
District of the State of Idaho, in and for the County of 
Ada. 
Honorable Samuel A. Hoagland, District Court Judge 
16 This transcript contains: 










Date: July 19, 2 0 16 
_ _L~__d', ~,_l?rR.... _____________ _ 
Christine Anne Olesek, Official Court Reporter 
Official Court Reporter, 
Judge Samuel A. Hoagland 
Idaho Certified Shorthand Reporter No. SRL-1044 
Registered Professional Reporter 
CHRISTINE ANNE OLESEK 
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TO: Clerk of the Court 
Idaho Supreme Court 
451 West State Street 
Boise, Idaho 83720 
(208) 334-2616 
JUL 2 0 ·2016 
CHRIS1'0P~if::Tl O, RICH, Clerk 
· .·.!.'.', ,,;.::" ~:MOM 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
- - - - - - - - - - - - - - - - - - - x Docket No. 44115 
KERRY STEPHEN THOMAS, 
Petitioner-Appellant, 
vs. 
STATE OF IDAHO, 
Respondent. 
- - - - - - - X 
NOTICE OF TRANSCRIPT OF 22 PAGES LODGED 
r,;-:,' i. 
Appealed from the District Court of the Fourth Judicial 
District of the State of Idaho, in and for the County of Ada, 
Honorable Samuel Hoagland, District Court Judge. 
This transcript contains: 
07-14-15 Motion Hearing 
DATE: July 8, 2016 
Tiffany F her, Official Court Reporter 
Official ourt Reporter, 
Judge Melissa Moody 
Ada County Courthouse 
Idaho Certified Shorthand Reporter No. 979 




























TO: CLERK OF THE COURT 
IDAHO SUPREME COURT 
451 WEST STATE STREET 
BOISE, IDAHO 83702 
NO·----=u~---z--
A.M. ____ _.P.M /Z iJ 
JUL 2 0 2016 
CHRISTOPHER D. RICH, Clerk 
By SUZANNE SIMON 
DEPUTY 
KERRY STEPHEN THOMAS, 
Petitioner-appellant, 
v. 











NOTICE OF SUPPLEMENTAL TRANSCRIPT LODGED 
Notice is hereby given that on July 12, 2016, I 
filed a transcript of 23 pages in length for the 
above-referenced appeal with the District Court 
Clerk of the County of Ada in the Fourth Judicial 
District. 
QM,cµd2)~ ic e~ Julson 
=1- (.::).- \ (-9- . 
Date 
HEARINGS: 12-12-14. 
FINAL PDF SENT 7/12/16. 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner-Appellant, 
vs. 
STATE OF IDAHO, 
Respondent. 
Supreme Court Case No. 44115 
CERTIFICATE OF EXHIBITS 
I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of 
the State of Idaho in and for the County of Ada, do hereby certify: 
There were no exhibits offered for identification or admitted into evidence during the 
course of this action. 
I FURTHER CERTIFY, that the following documents will be submitted as 
CONFIDENTIAL EXHIBITS to the Record: 
1. Second Affidavit of Anthony Geddes, Filed Under Seal August, 19, 2015. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said 
Court this 20th day of July, 2016. 
CERTIFICATE OF EXHIBITS 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner-Appellant, 
vs. 
STATE OF IDAHO, 
Respondent. 
Supreme Court Case No. 44115 
CERTIFICATE OF SERVICE 
I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have 
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of 
the following: 
CLERK'S RECORD AND REPORTER'S TRANSCRIPT 
to each of the Attorneys of Record in this cause as follows: 
STATE APPELLATE PUBLIC DEFENDER 
ATTORNEY FOR APPELLANT 
BOISE, IDAHO 
Date of Service: 
JUL 2 0 2016 
--------
CERTIFICATE OF SERVICE 
LAWRENCE G. WASDEN 
ATTORNEY FOR RESPONDENT 
BOISE, IDAHO 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
KERRY STEPHEN THOMAS, 
Petitioner-Appellant, 
vs. 
STATE OF IDAHO, 
Respondent. 
Supreme Court Case No. 44115 
CERTIFICATE TO RECORD 
I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of the 
State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing record in 
the above-entitled cause was compiled under my direction and is a true and correct record of the 
pleadings and documents that are automatically required under Rule 28 of the Idaho Appellate Rules, 
as well as those requested by Counsel. 
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the 
12th day of April, 2016. 
CERTIFICATE TO RECORD 
